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PREFACE. 



It has been the object of the Editor of the 
following pages to explain^ in the most con- 
venient form, and as shortly as possible^ the 
alterations effected in the law by the Act re- 
specting Wills which has just passed the Le- 
gislature. For this purpose it was necessary 
to explain something of the law as it had been 
previously established by statutory enactment 
and judicial decisions : but in doing this he has 
endeavoured to cpnfine himself strictly to such 
part only as is affected by the provisions of the 
new Act; the order of which he has followed, 
for the convenience of comparison. This must 
be his excuse for the incomplete and desultory 
character df his observations. No ^apology 
seems necessary for any attempt to elucidate a 
statute of such great and general importance. 

2» Stone Buildingi, 
Lincoln's Inn, 
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1 Vict. c. 26. 

An Act for the Amendment of the Laws 
with respect to Wills. \Sd July^ 1837.] 

Be it enacted by the Queen's most excellent Meaning of ccr- 
majesty, by and with the advice and consent xMv^ act : 
of the lords spiritual and temporal, and com- 
mons, in this present parliament assembled, 
and by the authority of the same, that the 
words and expi'essions hereinafter mentioned, 
which in their ordinary signification have a 
more confined or a different meaning, shall in 
this act, except where the nature of the pro- 
vision or the context of the act shall exclude 
such construction, be interpreted as follows ; 
(that is to say,) the word "will " shall extend " Will:" 
to a testament, and to a codicil, and to an ap- 
pointment by will or by writing in the nature 
of a will in exercise of a power, and also to a 
disposition by will and testament or devise of 
the custody and tuition of any child, by virtue 
of an act passed in the twelfth year of the 
reign of King Charles the Second, intituled 
" An Act for taking away the Court of Wards i2€ar. 2, c. i4. 
and Liveries, and Tenures in capite, and by 
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Knights Servicej and Purveyance, and for 
settling a Revenue upon His Majesty in lieu 
thereof," or by virtue of an act passed in the 
parliament of Ireland in the fourteenth and 
fifteenth years of the reign of King Charles 

14 & 15 Car. 2, ^^^ Second, intituled " An Act for taking 
away the Court of Wards and Liveries, and 
Tenures in capite and by Knights Service," 
and to any other testamentary disposition; 

" Real estate :'* and the words " real estate " shall extend to 
manors, advowsons, messuages, lands, tithes, 
rents, and hereditaments, whether freehold, 
customary freehold, tenant right, customary 
or copyhold, or of any other tenure, and whe- 
ther corporeal, incorporeal, or persond, and 
to any undivided share thereof, and to any 
estate, right, or interest (other than a chattel 
interest) therein ; and the words " personal 
estate" shall extend to leasehold estates and 
other chattels real, and also to monies, shares 
of government and other funds, securities for ' 
money (not being real estates), debts, choses 
in action, rights, credits, goods, and all other 
property whatsoever which by law .devolves 
upon the executor or administrator, and to 
any share or interest therein ; and every 
word importing the singular number only, 
shall extend and be applied to several persons 
or things as well as one person or thing ; and 
every word importing the masculine gender 
only, shall extend and be applied to a female 
as well as a male. 



" Personal 
estate:" 



Number : 



Gender. 



1 Vict, c. 26. 

IL And be it further enacted^ that an act Repeal of the 
passed in the thirty-second year of the reign \v^^32 h. 8. 
of King Henry the Eighth, intituled " The c i. ind 34'& ' 
Act of Wills, Wards, and Primer Seisins, * 
whereby a Man may devise Two Parts of his 
Land ;" and also an act passed in the thirty- 
fourth and thirty-fifth years of the reign of 
the said King Henry the Eighth, intituled 
" The Bill conc^ning the Explanation of 
Wills ;" and also an act passed in the parlia- iq Car. i. Sess. 
ment of Ireland, in the tenth year of the ^» c 2, (i.) 
reign of King Charles the First, intituled 
" An Act how Lands, Teneftients, etc. may 
be disposed by Will or otherwise, and con- 
cerning Wards and Primer Seisins ;" and Sec. 6, 6, 12. 
also so much of an act passed in the twenty- ^2' ©f the su- 
ninth year of the reign of King Charles the t«te of Frauds, 

. 00 2g Q^y 2 c 3 ■ 

Second, intituled " An Act for Prevention of 7 vv. 3, c. 12/ 
Frauds and Perjuries," and of an act passed (^') 
in the parliament of Ireland, in the seventh 
year of the reign of King WiHiam the Third, 
intituled " An Act for Prevention of Frauds 
and Perjuries," -fts relates to devises or be- 
que^s of lands or tenements, or to the revo- 
cation or alteration of any devise i¥i writing of 
any lands, tenei^^etits, or hereditaments, or any 
clause thereof, or to the -devise of any estate 
pur autre vie, or to any such estate being as- 
sets, or to nuncupative wills, or to the repeal, 
altering, or changing of any will in writing, 
concerning any goods or chattels or personal 
estate, or any dause, devise, or bequest there- 
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Sect 14, of in ; and also so much of an act passed in the 

c. 16. °°*' fourth and fifth years of the reign of Queen 

Anne, intituled " An Act for the Amendment 

of the Law and the better Advancement of 

6 Anne, c. 10. Justice/' and of an Act passed in the parlia- 

^'*^ ment of Ireland in the sixth year of Queen 

Anne, intituled *' An Act, for the Amendment 

of the Law and the better Advancement of 

Justice/' as relates to witnesses to nuncupa- 

Sec. 9. of 14 tive wills ; and also so much of an act passed 

G. 2, c. 20. jjj ^jjg fourteenth year of the reign of King 

George the Second, intituled '* An Act to 
amend the Law concerning Common Reco- 
veries, and to explain and amend an Act made 
in the twenty-ninth year of the reign of King 
Charles the Second, intituled ' An Act for 
Prevention of Frauds and Perjuries/ " as re- 
25 G. 2 c. 6, ^^^^^ ^^ estates pur autre vie ; and also an 
(except as to act passed in the twenty-fifth year of the 
reign of King George the Second, intituled 
'' An Act for avoiding and putting an end to 
certain Doubts and Questions relating to the 
Attestation of Wills and Codicils concerning 
Real Estates in that part of Great Britain 
called England, and in His Majesty's Colo- 
nies and Plantations in America, except so 
far as relates to His Majesty's Colonies and 
26G.2, c. 11, Plantations in America/' and also an act 
(1') passed in the parliament of Ireland in the 

same twenty-fifth year of the reign of King 
George the Second, intituled " An Act for 
avoiding and putting an end to certain Doubts 
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and Questions relating to the Attestations of 

Wills and Codicils concerning Real Estates;" 

and also an act passed in the fifty-fifth year of 65G. 3. c. 192. 

the reign of King George the Third, intituled 

" An Act to remove certain Difficulties in 

the Disposition of Copyhold Estates by Will," 

shall be and the same are hereby repealed, 

except so far as the same acts, or any of them 

respectively, relate to any wills or estates pur 

autre vie, to which this act does not extend. 

III. And be it further enacted, that it shall All property 
be lawful for every person to devise, bequeath, ^"^y wiil*^*^ 
or dispose of, by his will executed in manner 
hereinafter required, all real estate and all 
personal estate which he shall be entitled to, 
either at law or in equity, at the time of his 
death, and which if not so devised, bequeathed, 
or disposed of would devolve upon the heir at 
law, or customary heir of him, or, if he be- 
came entitled by descent, of his ancestor, or 
upon his executor or administrator ; and that comprising cus- 
the power hereby given shall extend to all {^oTds andtopy- 
real estate of the nature of customary free- holds wiihout 

11, . . ' 't. . surrender and 

hold or tenant right, or customary or copy- before admit- 
hold, notwithstanding that the testator may ^*^cc, and aJso 

. 1 T I 1 '^-sach of them as 

not have surrendered the same to the use of cannot now be 
his will, or notwithstanding that, being en- ^^^^^ J . 
titled as heir, devisee, or otherwise to be ad- 
mitted thereto, he shall not have been ad- 
mitted thereto, or notwithstanding that the 
same, in consequence of the want of a custom 



Estates pur 
autre vie; 



contingent in- 
terests; 



rights of entry ; 
and property 
acquired after 
excution of the 
will. 



Wills. 

to devise or surrender to the use of a will or 
otherwise, could not at law have been dis- 
posed of by will if this act had not been 
made, or notwithstanding that the same^ in 
consequence of there, being a custom that a 
wiU or a surrender to the use of a will should 
continue in force for a limited time only, or 
any other special custom, could not have been 
disposed of by will according to the power 
contained in this act, if this act had not been 
made ; and also to estates pur autre vie, 
whether there shall or shall not be any spe- 
cial occupant thereof, and whether the same 
shall be freehold, customary freehold, tenant 
right, customary or copyhold, or of any other 
tenure, and whether the same shall be a cor- 
poreal or an incorporeal hereditament; and 
also to all contingent, executory, or other fu- 
ture interests in any real or personal estate, 
whether the testator may or may not be ascer- 
tained as the person or one of the persons in 
whom the same respectively may become 
vested, and whether he may be entitled there- 
to under the instrument by which the same 
respectively were created or under any dis- 
position thereof by deed or will; and also to 
all rights of entry for conditions broken, and 
other rights of entry ; and also to such of the 
same estates, interests, and rights respectively, 
and other real and personal estate, as the tes- 
tator may be entitled to at the time of hi6 
death, notwithstanding that he may become 
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entitled to the same subsequently to the exe- 
cution of his will. 

IV. Provided always, and be it further en- a% to t!>e fees 
acted, that where any real estate of the na- ajfe b7demec» 
ture of customary freehold or tenant right, or of customary 
customary or copyhold, might, by the custom e«aic8P ^ 
of the manor of which the same is holden, 
have been surrendered to the use of a will, 
and the testator shall not have surrendered 
the same to the use of his will, no person en- 
titled or claiming to be entitled thereto by 
virtue of such will shall be entitled to be ad- 
mitted, except upon payment of all such stamp 
duties, fees, and sums of money as would have 
been lawfully due and payable in respect of 
the surrendering of such real estate to the 
use of the will, or in respect of presenting, 
registering, or enrolling such surrender, if the 
same real estate had been surrendered to the 
use of the will of such testator : provided 
also, that where the testator was entitled to 
have been admitted to such real estate, and 
might, if he had been admitted thereto, have 
surrendered the same to the use of his will, 
and shall not have been admitted thereto, no 
person entitled or claiming to be entitled to 
such real estate in consequence of such will 
shall be entitled to be admitted to the same 
real estate by virtue thereof, except on pay* 
ment of all such stamp duties, fees, fine, and 
sums of money as would have been lawfully 
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due and payable in respect of the admittance 
of such testator to such real estate^ and also 
of all such stamp duties^ fees, and sums of 
money as would have been lawfully due and 
payable in respect of the admittance of such 
testator to such real estate, and also of all 
such stamp duties, fees, and sums of money 
as would have been lawfully due and payable 
in respect of surrendering such real estate to 
the use of the will, or of presenting, register- 
ing, or enrolling such surrender, had the tes- 
tator been duly admitted to such real estate, 
and afterwards surrendered the same to the 
use of his will ; all which stamp duties, fees, 
fine, or sums of money due as aforesaid, shall 
be paid in addition to the stamp duties, fees, 
fine, or sums of money due or payable on the 
admittance of such person so entitled or 
claiming to be entitled to the same real estate 
as aforesaid. 



Wills or extracts V. And be it further enacted, that when 
of wills of COS- j^jjy Yeol estate of the nature of customary 

ternary freeholds -^ . '' 

and copyholds freehold or tenant right, or customary or copy- 
Ihe^^o^Sls? hold, shall be disposed of by will, the lord of 
the manor or reputed manor of which such 
real estate is holden, or his steward, or the 
deputy of such steward, shall cause the will 
by which such disposition shall be made, or 
so much thereof as shall contain the dispo- 
sition of such real estate, to be entered on the 
court rolls of such manor or reputed manor ; 
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and when any trusts are declared by the will 

of such real estate, it shall not be necessary 

to enter the declaration of such trusts, but it 

shall be sufficient to state in the entry on the 

court rolls that such real estate is subject to 

the trusts declared by such will ; and when and the lo^d to 

any such real estate could not have been dis- ihe^wme fibe, 

posed of by will if this act had not been &«• "^^^^ such 

J - ^ - . ^ , ^ . , estates are not 

made, the same nne, heriot, dues, duties, and now divisabie 
services shall be paid and rendered by the ?* l»e would 

*■ '' have been from 

devisee as would have been due from the the heir in case 
customary heir in case of the descent of the ®^^«*<^«"*- 
same real estate, and the lord shall as against 
the devisee of such estate have the same re- 
medy for recovering and enforcing such fine, 
heriot, dues, duties, and services as he is now 
entitled to for recovering and enforcing the 
same from or against the customary heir in 
case of a descent. 

VI. And be it further enacted, that if no Estates pwr 
disposition by will shall be made of any es- ""''"* *'**' 
tate 'par autre vie of a freehold nature, the 
same shall be chargeable in the hands of the 
heir, if it shall come to him by reason of spe- 
cial occupancy, as assets by descent, as in the 
case of freehold land in fee simple.; and in 
case there shall be no special occupant of any 
estate pur autre vie, whether freehold or cus- 
tomary freehold, tenant right, customary or 
copyhold, or of any other tenure, and whether 
a corporeal or incorporeal hereditament, it 

b5 
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shall go to the executor or administrator of 
the party that had the estate thereof by virtue 
of the grant ; and if the same shall come to 
the executor or adsiinistrator either by reason 
of a special occupancy or by virtue of this 
act, it shall be assets in his hands, and shall 
go and be applied and distributed in the same 
manner as the personal estate of the testator 
or intestate. 



No will of a 
person under 
age valid ; 



VII. And be it further enacted, that no 
will made by any person under the age of 
twenty-one years shaH be valid. 



covert, except 
such as might 
now be made. 



nor of a feme VIII. Provided also, and be it further en- 
acted, that no will made by any married wo-^ 
man shall be valid, except such a will as 
might have been made by a married woman 
before the passing of this act. 

Every will shall IX. And be it fiurther enacted, that no will 

^d° •''"id^b* ®^*^'^ ^^ ysMd unless it shall be in writing and 
the testator in executed, in manner hereinafter mentioned; 

Iwo^^t'S^'eT^ (*»^ is *^ say') i* shall be signed at the foot 
at one time. or end thereof by the testator, or by some 
other person in his presence and by his direc- 
tion; and such signature shall be made or 
acknowledged by the testator in the presence 
of two or more witnesses present at the same 
time, and such witnesses shall attest and shall 
subscribe the will in the pnres^ice - of. the tes- 
tator, but no form of attestation shall be ne- 
cessary. 
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X. And be it further enacted^ that no ap- Appointments 
pointment made by will, in exercise of any exeTJiid^iikl 
power, shall be valid, unless the same be ex- other wills, and 

.J. v'^/* -J J to be valid, al- 

ecuted in manner herembetore required ; and though other re- 
every will executed in manner hereinbefore qpjred solem- 

. , , 11 A 1 . niiies are not 

required shall, so ikr as respects the execution observed. 
and attestation thereof, be a valid execution 
of a power of appointment by will, notwith-. 
standing it shall have been expressly required 
that a will made in exercise of such power 
should be executed with some additional or 
dtber form of execution or solemnity. 

XI. Prcfvided always, and be it further en- Soldiers and 
acted, that any soldier being in actual military "/eepted! '^'"' 
service, or any mariner or seaman being at 

sea, may dispose of his personal estate as he 
might have done before the making of this 
act. 

XI L And be it &rther enacted, that this Act not to affect 
act shall not prc^judice or affect Siny o{ the ^^^^y^^''^^ ^^ 
provisions contained in an act passed in the ^^^ i w. 4, 
eleventh year of the reign of his majesty King spect'trwiiis of 
George the Fourth, and the krst year of the P«"yo<s<^«f»an^ 
reign of his larte majesty King WiUi£^m the marines. 
Fourth, iotitoled ^^ An Act to amend and con- 
solidate the Laws relating to the Pay of the 
Royal Nai^y," respecting the wills -of petty 
officers' and seamen ip the royal navy, and 
notit-eommissloned ofBcerft of marine^,, and 
marines, so &r as relates to their^wages, pay^ 
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prize money^ bounty moneys and allowances, 
or other monies payable in respect of services 
in her majesty's navy. 

Publication not XIII. And be it further enacted, that every 
to be reqaisite. ^^j ^^^^^^^ ^^ ^^^^^^ hereinbefore required^ 

shall be valid without any other publication 
thereof. 



Will not to be XIV. And be it further enacted, that if any 

void on account i in .. j. aU x.* r 

of incompetency P^i'son who shall attest the execution oi a 
of attesting wit- ^ill shall at the time of the execution thereof 
or at any time afterwards be incompetent to 
be admitted a witness to prove the execution 
thereof, such will shall not on that account be 
invalid. 



Gifts to an at- XV. And be it further enacted, that if any 
trb^^oTd^"*^* person shall attest the execution of any will to 
whom or to whose wife or husband any bene- 
ficial devise, legacy, estate, interest, gift, or ap- 
pointment, of or affecting any real or personal 
estate (other than and except charges and di- 
rections for the payment of any debt or debts}, 
shall be thereby given or made, such devise, 
legacy, estate, interest, gift, or appointment 
shall, so far only as concerns such person at- 
testing the execution of such will, or the wife 
or husband of such person, or any person 
claiming under such person or wife or hus- 
band, be' utterly null and void, and such per- 
son so attesting shall be admitted as a witness 
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to prove the execution of such will, or to 
prove the validity or invalidity thereof, not- 
withstanding such devise, legacy, estate, in- 
terest, gift, or appointment mentioned in such 
will. 

XVI. And be it further enacted, that in Creditor at- 
case by any will any real or personal estate admitted a 
shall be charged with any debt or debts, and ''i^n*"- 
any creditor, or the wife or husband of any 
creditor, whose debt is so charged, shall at- 
test the execution of such will, such creditor 
notwithstanding such charge shall be admitted 

a witness to prove the execution of such will, 
or to prove the validity or invalidity thereof. 

XVII. And be it further enacted, that no Executor to be 
person shall, on account of his being an exe- 
cutor of a will, be incompetent to be admitted 
a witness to prove the execution of such will, 

or a witness to prove the validity or invalidity 
thereof. 

XVIII. And be it further enacted, that Will to be re- 
every will made by a man or woman shall be ^^^ by mar- 
revoked by his or her marriage (except a will ^ " 
made in exercise of a power of appointment, 

when the real or personal estate thereby ap- 
pointed would not in default of such appoint- 
ment pass to his or her heir, customary heir, 
executor, or administrator, or the person en- 
titled as his or her next of kin, under the 
statute of distributions). 



admitted a wit- 



ness. 
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No will to be XIX. And be it further enacted^ that no 
somptionJ ^^' ^'^^ shall be revoked by any presumption rf* 

an intention on the ground of an alteration in 

circumstances. 

No will to be re- XX. And be it further enacted^ that no will 

voiced biitby an- Qf codicil, or any part thereof, shall be re- 
other wui or ' -^ *^ ' 

codicil, or by a yoked Otherwise than as aforesaid^ or by 
Hkea wIm* by ^tnother will or codocil executed in manner 
destruction. horein^before required, or by some writing 
declaiming an intention to revoke the same> and' 
executed in the manner in which a wlU is bere« 
in-before required to be executed, or by the 
burning, tearing, or otherwise destroying the 
same by the testator, or by some perspn in^ 
his presence and by his direction, with theun- 
tention of revoking the same. 

No alteration in XXI. And be it further enacted, that no 
anyeffec! unless oblitemtion, interKneation, or other alteration 
executed as a iQade in any will after the execution thereof 
shall be valid or have any effect, except so far 
as the words or effect of the will before such 
alteration shall not be apparent, unless such 
alteration shall be executed in like maimer as 
hereinbefore is required for the execution of 
the vnlfl-; but the'witt^ with such alteration as 
part thereof, shall be deemed to be duly 
executed if the signature of the testator an<^ 
the subscription of the witnesses be made 
in the margin or on some other part of the will 
opposite or near to such alteration^ or at the 
foot or end of or opposite to a memorandum 
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referring to such alteration^ and written at 
the end or some other part of the will. 

XXII. And be it further enacted^ that no No will revoked 
will or codocil, or any part thereof, which ^^^He'rw^^'Jhan 
shall be in any manner revoked, shall be re- by re-execution 
vived otherwise than by the re-execution ^^iye it.^*^' *° 
thereof, or by a codicil executed in manner 
herein-before required, and showing an in- 
tention to revive the same ; and when any will 

or codocil which shall be partly revoked, and 
afterwards wholly revoked, shall be revived, 
such revival shall not extend to so much thereof 
as shall have been revoked before the revoca- 
tion of the whole thereof, unless an intention 
to the contrary shall be shown. 

XXIII. And be it further enacted, that no a devise not to 
. conveyance or other act made or done sub- ^ ^^^ »n- 

, , . /. .11 A operaliveby any 

sequently to the execution of a will of or re- subscqiient coa- 
lating to any real or personal estate therein ^®y*"*^® ^ ^^* 
comprised, except an act by which such will 
shall be revoked as aforesaid, shall prevent 
the operation of the will with respect to such 
estate or interest in such real or personal 
estate as the testator shall have power to dis- 
pose of by will at the time of his deatb. 

XXIV. And be it further enacted, that-A will shall be 
every will shall be construed, with reference s^*^yj,„J°tij^ 
to the real estate and personal estate com* dc**^ of the 
prised in it, to speak and take effect as if it 
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had been executed immediately before the 
death of the testator^ unless a contrary in- 
tention shall appear by the will. 

A residuary de- XXV. And be it further enacted^ that un- 
clude wiates ^®^® ^ contrary intention shall appear by the will, 
comprised in such real estate or interest therein as shall be 

lapsed and void • i • i. ji i j. i. • j • 

devises. compnsed or intended to be comprised m any 

devise in such will contained, which shall 
fail or be void by reason of the death of the 
devisee in the lifetime of the testator, or by 
reason of such devise being contrary to law 
or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) 
contained in^uch will. 

A general de- XXVI. And be it further enacted, that a 
to?s**iand*s*shan ^^vise of the land of the testator, or of the 
include copy, land of the testator in any place or in the 

hold and lease- .^. i» \' j • i . 

hold as well as occupation ot any person mentioned m his 
freehold lands, ^ju^ q^ Otherwise described in a general 

manner, and any other general devise which 
would describe a customary, copyhold, or 
leasehold estate, if the testator had no free- 
hold estate which could be described by it, 
shall be construed to include the customary, 
copyhold, and leasehold estates of the testator, 
or his customary, copyhold, and leasehold 
estates, or any of them, to which such de- 
scription shall extend, as the case may be, as 
well as freehold estates, unless a contrary in- 
tention shall appear by the will. 
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XXVII. And be it further enacted, that a A general jift 
general devise of the real estate of the tes- tates over which 
tator, or of the real estate of the testator in ^**« testator has 

. . /. * general power 

any place or in the occupation of any person of appoiDtment. 

mentioned in his will, or otherwise described 

in a general manner, shall be construed to 

include any real estate, or any real estate to 

which such description shall extend (as the 

case may be), which he may have power to 

appoint in any manner he may think proper, 

and shall operate as an execution of such 

power, unless a contrary intention shall 

appear by the will ; and in like manner a 

bequest of the personal estate of the testator, 

or any bequest of personal property described 

in a general manner, shall be construed to 

include any personal estate, or any personal 

estate to which such description shall extend 

(as the case may be), which he may have 

power to appoint in any manner he may think 

proper, and shall operate as an execution of 

such power, unless a contrary intention shall 

appear by the will. 

XXVIII. And be it further enacted, that a devise wit h- 
where any real estate shall be devised to any ^f jj^tation** 
person without any words of limitation, such shall be con- 
devise shall be construed to pass the fee the"fee. ^^*^ 
simple, or other the whole estate or interest 

which the testator had power to dispose of by 
will in such real estate, unless a contrary in- 
tention shall appear by the will. 
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The words "die XXIX. And be it further enacted, that in 

without issue," ^ i» I V 

or "die without any devise or bequest of real or personal 
leaving issue," ^g^^g ^^^ ^^^^^ « ^5^ Without issue," or " die 

snail be con- ^ ' 

sirued to mean without leaving issue," or ^* have no issue^" or 

is^urilving at ^^Y ^^^^^^ words which may import either a 
the death. want or failure of issue of any person in his 
lifetime or at the time of his death, or an in- 
definite faihire of his issue, shall be ccmstrued 
to mean a want or failure of issue in the life^ 
time or at the time of the death of such person, 
and not an indefinite failure of his issue, un- 
less a contrary intention shall appear by the 
will, by reason of such person having a prior 
estate tail, or of a preceding gift, being, with- 
out any implication arising from such words, 
a limitation of an estate tail to such person or 
issue, or otherwise : Provided, that this act 
shall not extend to cases where such words as 
aforesaid import if no issue described in a 
preceding gift shall be born, or if there shall 
be no issue who shall live to attain the age or 
otherwise answer the description required for 
obtaining a vested estate by a preceding gift 
to such issue. 



No devise to 
trustees or exe- 
cutors«.except 
for a term or a 
presentation to 
a church shall 
pass a chattel 
interest. 



XXX. And be it further enacted, that- 
where any real estate (other than or not being 
a presentation to a church) shall be devised. 
to any trustee or executor, such devise shall 
be construed, to pass the fee simple or other, 
the whole estate or interest, whioh the testator 
had power to dispose of by will in suqh real 
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estate^ unless a definite term of years^ absolute 
or determinable^ or an estate of freehold^ sbail 
thereby be given to him expressly or by 
implication. 

XXXI. And be it further enacted^ that Tmste» un<kr 
where any real estate shall be devised to a V^ v**^»^ 
trustee, without any express limitation of the the trust may 
estate to be taken by such trustee, and the ^J^gi^^,*^*^" 
beneficial interest in such real estate, or in the wn beneficially 
surplus rents and profits thereof, shall not be to take the fee 
given to any person for life, or such beneficial 

interest shall be given to any person for life, 
but the purposes of the trust may continue 
beyond the life of such person, such devise 
shall be construed to vest in such trustee the 
fee simple, or other the whole legal estate 
which the testator had power to dispose of by 
will in such real estate, and not an estate de- 
terminable when the purposes of the trust 
shall be satisfied. 

XXXII. And be it further enacted, that Devises of es- 
where any person to whom any real estate Jjo'^^pg^, * * 
shall be devised for an estate tail or an estate 

in quasi entail shall die in the lifetime of the 
testator leaving issue who would be inherit- 
able under such entail, and any such issue 
shall be living at the time of the death of the 
testator, such devise shall not lapse, but shall 
take effect as if the death of such person had 
happened immediately afler the death of the 
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testatori unless a contrary intention shall ap- 
pear by the will. 

Gifts to chil- XXXIIL And be it further enacted, that 

dren or other • « . i •! -i ^i^ • 

issue who leave where any person being a child or other issue 
i«ae liting at q( the testator to whom any real or personal 

the testator s "^ 

death shall not estate shall be devised or bequeathed for any 
'■P^' estate or interest not determinable at or before 

the death of such person shall die in the life- 
time of the testator leaving issue, and any 
such issue of such person shall be living at 
the time of the death of the testator, such 
devise or bequest shall not lapse, but shall 
take effect as if the death of such person had 
happened immediately after the death of the 
testator, unless a contrary intention shall ap- 
pear by the will. 



Act Dot to ex- XXXIV. And be it further enacted, that 

made before ^^^^ ^^^ ^^^^^ ^^^ extend to any will made 
1838, nor to es- before the first day of January one thousand 

tates pur autre .,, ,, ,,. ., i, 

vie of persons eight hundred and thirty-eighty and that every 
1838^** ^^^^ ^^'^ re-executed or republished, or revived by 
any codicil, shall for the purposes of this 
Act be deemed to have been made at the time 
at which the same shall be so re-executed, re- 
published, or revived ; and that this Act shall 
not extend to any estate pur autre vie of any 
person who shall die before the first day of 
January one thousand eight hundred and 
thirty-eight. 
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XXXV. And be it further enacted, that Act not to ex- 
this act shall not extend to Scotland. land. 

XXXVI. And be it enacted, that this Act Act may be al- 
may be amended, altered, or repealed by any '^^^ '^''^'' 
Act or Acts to be passed in this present 

Session of Parliament. 



CHAPTER I. 

THE HISTORY OF THE ACT. 



TuE subfect of Wills has of late years been very Lord Langdale's 
much considered and carefully investigated by ^^J^J^Lords 
two distinct Commissions — by the Real Property Feb. 23, 1837. 
Commission, which was appointed in 1828, and 
by the Ecclesiastical Commission, which was ap- 
pointed in 1830. It was part of the business of 
the Real Property Commission to consider the 
law rdating to wills of real estate ; and part of 
this business of the 'Ecclesiastical Commission to 
consider the law rdbting to wills of personal 
estate. 

T^ Report of the Ecclesiastical Commission 
was made in February, 1832. The Fourth Report 
of the Real Property Commission, which is upon 
the subject of wills, was made in April, 1833. 
With ^a view principally to cairy into effect the 
recommendations of the Real Property Commis- 
sion, a Bill was prepared and brought into the 
House of Commons in 1834, which was referred 
to and considered in a Select Committee, but did 
not then proceed further. 

In the year 1835 it was again introduced into 
the House of Commons, and passed the house 
after having been again referred to and very care- 
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fully considered in a Select Committee. It was 
then taken up to the House of Lords, read 
once, and referred to a Select Committee, from 
which it received great attention ; but no report 
was made. 

In the year 1 836 the same Bill was presented to 
the House of Lords by Lord Langdale ; but it was 
not proceeded with in the course of that Session 
of Parliament. In the meanwhile copies of the 
bill were distributed among the profession, and 
every opportunity afforded for the improvement 
and perfection of a scheme of such general im- 
portance. 

In the present year it was again introduced into 
the House of Lords by the same learned lord ; 
and was afler considerable discussion carried 
through both Houses of Parliament, and received 
the royal assent. 

The general effect of the Act is the consolida- 
tion of the provisions of former statutes relating 
to wills, and at the same time such modifications 
have been made in these provisions as will afford 
additional securities for the prevention of spurious 
wills, and additional facilities for the making of 
genuine wills. 

The particular provisions relate to, 

1st. The property which may be disposed of 
by will, (ss. 3 to 6). 

2d. The persons by whom wills may be made, 
(ss. 7 and 8). 

3d.. The mode of their execution, (ss. 9 to 17). 
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4th. Their revocationi alteration, and revival, 

(ss. 18 to 23). 
5 th. Particular rules for their construction, 

(ss. 24 to 33). 
We will proceed to the consideration of each 
section separately, beginning with the third ; the 
first containing only an exposition of terms to be 
used, and the second a repeal of former statutes 
upon the subject. 



< «6 ) 



CHAPTER II. 

THE PROPERTY WHICH MAY BE DISPOSED 

OF BY WILL. 



Thb testamentary power over real as well as over 
personal property has grown up in England from 
a remote origin, and has been for a long time 
exerciseable, either directly or indirectly, over 
every kind of possession, which, not being fettered 
by entails or liabilities, could be transferred by 
alienation taking effect in the owner's lifetime. 
It will be well to take a short survey of the 
history of this power ; first, as it has been esta- 
blished over landf and secondly, as in accordance 
with common reason it has been assumed and 
exercised over personalty. 
History of The testamentary power over land was cer- 

p^*^^^^^^, tainly in use among our Anglo-Saxon and, Danish 
Property, Har- ancestors ; though it seems to have been rather 
Co^LUt. ni!b. adopted from the remnant of the Roman laws and 
customs which they found here» than brought 
from their own country : for Tacitus says, writing 
of the ancient Germans, sticcessores mi ctuque 
tiberif et nullum testamentum, Spelm. Posthum. 21, 
127. After the Norman conquest the power of 
devising land ceased, except as to socage lands 
in some particular places, such as cities and bo- 
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* 

roughs, in which it was still preserved ; and also Tteal Property. 
except as to terms for years or chattel interests in ' 
landfl^ which, on account of their original imbe- 
cility and insignificance, were dleemed personalty, 
and as such were ever disposable by will. This 
limitation of the testamentary power proceeded 
partly from the solemn form of transferring land 
by livery of seisin introduced at the Conquest, 
which could not be complied with in the case of a 
last will ; partly from a jealousy of death-bed 
dispositions ; but principally from the general re- 
straint of alienation incident to the rigours of 
the feudal system, as it was established or at least 
perfected by the first William. See Wright's 
Ten. 172. In the reign of Edward the First, the 
statute of quia emptorea removed in a great mea- 
sure this latter bar to the exercise of testamentary 
power ; that is, in respect to all freeholders, ex- 
cept the king's tenants in capite. 3ut the two 
former obstructions still continued to operate; 
though, indeed, this was in name and appearance 
only ; for soon after the statute of qtua emptores, 
feo£(jcoeQt8 to uses came • into fashion, and last 
wills were enforced in Chancery as good declara- 
tions of the use ; and thus through the medium 
of uses the power of devising was continually 
exercised in effect and reality. But at length this 
practice was checked, not accidentally, but de- 
signedly, by the statute of 27th of Hen. 8, which, 
by transferring the possession or legal estate to 
the use, necessarily and compulsively consolidated 

c2 
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Real Proftrty, them into One, and so had the effect of wholly 
destroying all distinction between them, till the 
means to evade the statute, and, by a very strained 
construction to make its operation dependent on 
the intention of parties, were invented. How- 
ever, the bent of the times was so strong in favour 
of every kind of alienation, that the legislature, 
in a few years after having interposed to restrain 
an indirect mode of passing land by last wills, 
expressly made it devisable. This great change 
of the common law was effected by the statutes 
of 32 & 94 Hen. 8, which, taken together, gave 
the power of devising to all having estates in fee- 
simple, except in joint-tenancy over the whole of 
their socage land^ and over two-thirds of their 
land holden by knight's service. The operation 
of these acts was further extended by the con- 
version of knightls service into socage in the 12 
Cha. 2. But still copyhold lands, and also estates 
pur autre vie in freehold lands, remained unde- 
Hep. of Real visable, unless it were by the artifice of vesting 
1M3 p 9." *^® \eg2l estate in trustees, in like manner as 
estates in fee- simple might be devised before the 
Statute of Uses. On the one hand, they were 
not devisable at common law ; because they came 
within the description of real estate. On the 
other hand, they, or at least the former, are not 
within the statutes of Hen. 8, these requiring 
that the tenure should be socage, which a copy- 
hold is not ; and that the party should have an 
estate in fee-simple, which is more than a tenant 
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pur autre vie can be said to have. This defect of Beat Property. 
provision in the statutes of wills was supplied as 
to the estates pur autre vie by the 29 Cha. 2f c. 3, 
which made them devisable in the same manner 
as estates in fee-simple. And with respect to 
copyhold estates, over which a power of devising 
was long exercised indirectly by an application 
of the statute of uses, similar to that which was 
anciently resorted to for passing -freehold lands, 
the practice being to surrender to the use of the 
owner's last will, on which surrender the will Semaiae v. Sel- 
operated as a declaration of the use, and not as a 200'; Attorney- 
devise of the land, a recent statute rendered valid Gener^»- Vi- 
the direct disposition of them by will in all cases 55 *q^ 3 
in which the same could before have been effected c. 192. 
indirectly by the means of such previous sur- 
render ; though this statute was held only to Doe v. Bartle, 
supply the want of a mere/orma/ surrender, and ^^' ^ ^' ^^^' 
not of such surrender as are matters of substance 
by the custom of the manor. 

With respect to personal estate the power of Penoml Pro- 
bequeathing, says Sir William Blackstone, is co- f^y* .. 
eval with the first rudiments of the law ; for we ch. 3*2. 
have no traces or memorials of any time when it 
did not exist. Mention is made of intestacy in 
the old law before the Conquest, as being merely 
accidental ; and the distribution of the intestate's 
estate, after payment of the lord's heriot, is then 
directed to go according to the established law. 
But we are' not to imagine that the power of be- 
queathing extended originally to aU a man's per- 
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Personal soiuil estate. On the contrary Glanvil, that by 

the common law as it stood m the reign of 
Henry the Second, a man's goods were to be 
divided into tliree equal parts ; of which one 
went to his heirs or lineal descendants, another 
to his wife, and the third was at his own dis- 
posal : or, if he died without a wife, he might 
then dispose of one moiety, and the other went 
to his children ; and so ^ converso, if he had no 
children the wife was entitled to one moiety, and 
he might bequeadi the other ; but if he died 
without either wife or issue, the whole was at his 
own disposal. The shares of the wife and chil- 
dren were called their reasonable parit ; and the 
writ de rationahUi parte bonorum was given to 
recover them. 

This continued to be the law of the land at 
the time of Magna Chartat which provides that 
the king's debts shall first of all be levied, and 
then the residue of the goods shall go to the 
executor to perform the will of the deceased ; 
and if nothing shall be owing to die crown, omnia 
cataila cedant defuneto; sahis uxori ipsius et 
pueris suis rationahilUnu partibtts suis. In the 
reign of king Edward the Third, this r^ht of 
the wife and children was still held to be the 
universal or common law; though frequently 
pleaded as the local custom of Berks, Devon, 
and other counties : and Sir^Henry Finch layait 
down expressly, in the reign of Charles the First, 
to be the general law of the land. But this law 
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became altered by imperceptible degrees, and Pertonai 
the deceased might bequeath by will the whole ^''^'''^^' 
of hia goods and chattels ; though we cannot 
trace out when first this alteration began. The 
ancient method continued in use in the province 
of York, the principality of Wales^ and in the 
city of London, till yery modem times ; when, 
in order to favour the power of bequeathing, and 
to reduce the whole kingdom to the same standard, 
three statutes were provided, the one 4 & 5 W. 
& M. c. £, explained by 2 & 3 Ann. c. 5, for the 
province of York ; another, 7 & 8 W. 3, c. 38, 
for Wales; and a third, 11 Geo. 1, c. 18, for 
London; whereby it is enacted, that persons 
within those districts and liable to those customs, 
may (if they think proper) dispose of all their 
personal estates by will ; and the claims of the 
widow, children, and other relations, to the con- 
trary, are totally barred. Thus was the old 
common law utterly abolished throughout all the 
kingdom of England, and a man might devise 
the whole of his chattels as freely as he formerly 
could his third part or moiety. 

Sect. 3. 

This section consolidates all the former statutes Testanuutary 
by. which property has been rendered disposable f^'^"'*^^ 
by will, and enacts generally, ** that it shall be 
lawftil for every person to devise, bequeath, or 
dispose of by n^ill all real estate and all personal 
estate, which he shall be entitled to, either at law 
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Sect. 3. or in equity, at the time of his death, and which 
if not devised^ bequeathed, or disposed of, would 
devolve upon the heir-at-law, or customary heir 
of him, or, if he became entitled by descent^ of 
his ancestor, or upon his executor or administra- 
tor/* It then goes on to obviate several uncer- 
tainties which arose upon the statutes of wills, 
and were remedied by subsequent statutes, as 
well as to supply what seem to be defects in all the 
former enactments^ by declaring that this power 
shall extend to customary freeholds and copy- 
holds, without surrender, and before admittance, 
and notwithstanding special customs to the con- 
trary ; to estates pur autre vie; to contingent, 
executory, and other future interests ; to rights 
of entry ; and lastly, to property acquired after 
the execution of the will. 

To examine separately the alterations which 
are effected by this clause. Copyholds, as it 
was stated above, were indirectly subjected to 
testamentary disposition by means of a surren- 
der to the use of a will, by which the use was 
See Evans' Sta- declared. This power, says Mr. Evans, was 
32^H "ft*^* \° originally dependent wholly upon special custom, 
but in Pike v. White, 3 Bro. Ch. C. 286, it 
being alleged that, according to the custom of a 
manor, copyhold lands holden thereof could not 
be surrendered to the use of a will, and were not 
devisable by virtue of any custom of such manor, 
Lord Thurlow, C, said, it was totally impossible to 
say that a copyhold surrendered to the use of a will 



Copyholds and 

Customary 

Freeholds, 
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should not pass thereby, and therefore he must Sect« 3. 

declare the custom (if there were such a one) 

bad. See Church v, Mundy, 15 Ves. 596. Thus Cm. Dig. Tit. 

38 c 4 s 2. 

it seemed to be decided that by the general cus« * * ' * 
tom of all manors, every copyholder had a right to 
surrender his estate to the use of his will ; though 
doubts have been entertained as to Lord Thur- 
low's general proposition as reported by Mr. 
Brown in the case of Pike v. White ; and par- 
ticular customs were held paramount notwith- 
standing. But many hardships and inconveni- 
ences arose even where there was a custom of 
surrendering to the use of a will ; owing to the 
frequent neglect of making such surrender^ by 
which alone the estate could pass agreeably to 
the intentions expressed in the will. In some 
cases the Court of Chancery supplied a sur^ 
render: and the 55 Geo. 3, c. 192(a), was Doe u. Bartle, 5 
framed, by which surrenders to the use of 
wills, where surrenders are within the custom of Evans* Statutes, 
a manor, are disp«ised with. But there are **^' ^*"*' °*^**' 
manors in which no such, custom can be traced 
upon the records, and there are customary 
estates not within 55 Geo^ S, c. 1912, and not 
susceptible of devise otherwise than by the 
medium of deeds of trust ; and which, in some 

(a) Mr. Evans,, who prepared this bilU s&ys of it : " Accord- 
ing to the draft which I submitted, the provision would have 
been genera), as embracing all copyholds and customary 
estates, with respect to such interests as a testator could by 
any mode of conveyance have disposed of." (Coll. of Stau 
note.) 

c5 



34 Copykokk and Cuiiomary FreMbh. 

Sect. 3. instances^ nittst be renewed ammally, or after 
certain periodical intervalsi so tliat if the time of 
renewing tbem is suffered to eli^pee^ or the testa- 
tor falls into a state of incapacity, tlie devise- be- 
comes inoperative. And it is probable that 
other anomalous customs exist in some manors, 
by force of which the legal estate in tl^ copy- 
holds could not, before this act was passed, be 
V^J' J^^ta' d^v^sed. And cases not unfrequently occurred in 
which a person entitled to the fUl enjoyment of 
copyhold estates, had neglected to be adimtted 
to them, or was prevented by accident; and, 
therefore, was not in a position (a) to surrender 
them to the use of his wiH* though in reason he 
ought to have had the power of devising them. 
It seems to- be the intention of the legislature to 
make property of this nature directly devisable 
in aU cases \ for which purpose it is declared 
that the general power oi devising given by this 
8ection> *^ shall extend to all real estate of the 
nature of customary freehfM or tenant right, or 
customary or copyhold, notwidistandkig the tes** 
tat(» may not have surrendered the same to the 
useof his will, or notwithstanding that, being enti- 
tled as* heir, devisee, or otherwise, ^ be ad^tted 
thereto>> be shall not haw been admitted thereto; 
or notwithstanding that the same, in consequence 
of the want of a custom to devise or surrender to 
the use of a will or otherwise^' could not at law- 

(a) It was decidtti ia Rigjii n^ Banlu^ 3- Bofa. & Adol. 
664, that an heir could devise before admission. 
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have been disposed of by win if this act had not Sect. 3. 
been made, or notwithstanding that the same, in 
consequence of there being a custom that a will 
or a surrender to the use of a will should con- 
tinue in force for a limited time only^ or any 
other special custom, could not have been dis- 
posed of by will according to the power contained 
in this act, if this act had not been made.*' 

The law with respect to the passing of estates Estates pur au- 
pur autre vie, upon the death of the tenant, living ^''' • 
the cestm que vie, has hitherto been involved in 
much difficulty. If no person were named in 
the grant to take the estate in that event, it did bi. Coram. 
not descend to the heir, because it was not in- ^^^^ "•» ^^' ^^' 
heritable ; and the executors and administrators Property Com- 
were not entitled to it, because it was a ftreehold. ?!JJ"*^°®'*' 

1833, p. 9. 

It was therefore without any legal owner ; and 
in the case of a freehold corporeal hereditament, 
the first person who entered and took possession, 
was allowed by the law to retain it for his own 
benefit. He was called the occupant. In the 
case of a copyhold hereditanient, the lord became 
entitled to it, becau&e as owner of the freehold, 
he was considered to be in possesiuon, and there- 
fore no other person could gain a title by occu- 
pancy.* In the case of a rent or other incorpo- 
real hereditament^ the estate determined on the 
death of the owner; because there could be no 
entry, and therefore no title by occupancy. 

The statute 84 & 35 Hen. 9, only extending 
to estates in fee simple, did nothing towards re- 
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Sect. 3. medying this inconvenience attending estates 
pur autre vie* But the 29 Car. 2, c. 3, made 
these estates directly devisable, and also provided 
that if there should be no devise of an estate pur 
autre vie, it should be chargeable in the hands of 
the heir, if it should come to him by reason of 
special occupancy, as assets by descent ; and in 
case there, should be no special occupant, it 
should go to the executors or administrators, and 
Report uf Real be assets in their hands. This clause in the 
miaSoners "' statute is considered to have been passed to put 
1833, p. 10. an end to general occupancy. But it was doubted 
whether it was intended to continue estates 
which, when there was no special occupant, de- 
termined, because they were not liable to general 
occupancy. The statute does not mention copy- 
holds, or incorporeal hereditaments ; it does not 
refer to executors or administrators as special 
occupants; and it makes no provision for the 
Zoucheo. Forse, surplus remaining afler payment of debts. And 
' ' upon the construction of the statute, it is held 
not to extend to copyholds, because it could not 
be intended to prejudice the right of the lord ; 
Bearpark v. on the contrary, with respect to rents and other 
Hutchinson, incorporeal hereditaments, it has been determined, 
that where there is no special occupant, or quasi 
occupant, the estate is continued during the lives 
for which it was granted, and may be devised ; and, 
if not devised, goes to the executors or administra- 
tors. Though it did not provide for the distribu- 
tion of the surplus as personal estate ; and there- 
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fore the 14 Geo. 2, c. 29, was passed. For a more Sbct. 3. 
full elucidation of this subject, the reader is re- 
ferred to the 4th Report of the Real Property 
Commissioners, 1833. It is believed that what has 
been here stated is sufficient to explain the ob- 
ject of the words of this clause, viz. that the tes- 
tamentary power thereby given shall extend " to 
estates pur autre vie, whether there shall or shall 
not be any special occupant thereof; and whether 
the same shall be freehold, customary freehold, 
tenant right, customary or copyhold, or of any 
other tenure, and whether the same shall be a 
corporeal or an incorporeal hereditament." 

An opinion formerly prevailed, that neither Contingent, ex- 
contingent remainders, nor any other contingent *'^***^J^^"^**' 
estates or interests in land could pass by a will Fearne's Cont 
made previous to their vesting : but modern de- ^*™®**1 ^' 
cisions have established the power of testamen- 
tary disposition of contingent and executory es- 
tates and possibilities accompanied with an in- 
terest ; and of such as would be descendible to 
the heir of the object of them dying before the 
contingency or event, on which the vesting or 
acquisition of the estate depended. [Selwyn v. 
Selwyn, 2 Burr. 1131 ; 1 Black. Rep. 222, 251 ; 
Moor V. Hawkins, 2 Eden, 342 ; 1 H. Black, R. 
33 ; Roe d. Perry v. Jones, 1 H. Black. R. 30 ; 
Perry v. Phelips, 1 Ves. J. 251.] But these de- 
cisions do not appear to reach those cases, where 
neither the contingent interest itself is tran8« 
missible from any person until die contingency 
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Sect. 3. decides him to be an object of the limitation, nor 
the person or persons to or amongst ivhom the 
contingent or future interest is directed, is or 
are in any degree ascertainable before the con- 
Lord Lang- tingency happens. As if an estate be limited to 
the*Hom^f ^ ^^^ sisters and the survivor of them, and, after 

Lords, Feb. 23, the death of the survivor, to such other person 
1837. . 

as the survivor may give it by will : whilst the 

two sisters are both living it cannot be known 

which will survive ; and a will made by one of 

them, in the expectation of surviving, would fail, 

though she should afterwards actually survive, 

and be competent to dispose of the property. 

This the legislature has now remedied by the 

clause under out consideration. 

Rights of Entry, It has been formally decided that a right of 
entry is not devisable. As where a tenant for 
life levied a fine, by which the estate of the re- 
mainder-man was devested, and turned into a 

Goodrightv. mere right. Lord EUenhorough, C. J., said, 

EalTsee ^ " ®"^^ "^^* ^^ ®"'^ '^ ^^^ devisable. For such 
right is certainly not assignable by the common 

law ; nor does it fall within the T^ords of 3^ Hen. 
8, c. 1, which are ^' having manors, lands, tene- 
ments, or h^editaments ;" nor of the statute 34 
& S5 Hen; 8, c. 5, s. 4, which are " having a 
sole estate or interest in fee simple of and in any 
manors, lands^ tenements, rents, or other heredi- 
taments, in possession, reversion, or remainder.'* 
If the devise of the testator were stated upon 
record in any pleadings at common law, what 
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description ofmterett, falling within these words, Sscr. 3. 
could he he stated to have had at the time of the 
devise? The opinion of Lord Eldcn^ in The 
Attorney-General v. Vigor, 8 Ves. 282, was cer- 
tainly against it ; and the case of Roe v. Griffiths, 
1 Black. Rep. 606 ; Goodtitle v. Wood, Willes, 
21 1 ; and Roe v. Jones, 8 T. R. 94, do not show 
that such a right of entry is derisahle; as in 
those cases the devisors devised all the interest 
they had ever had. And Lord Thurlcw, 1 Ves. 
Jun. 255, supposed, in order to hring executory 
interests within the statutes of wills, that they 
must have heen considered as execiUedhy the 
statute of uses ; which is a very different interest 
from a right of entry for the purpose of re^vest- 
ing a devested estate* In Corbefs, case, 1 Co. 
85 b, ** For the construction of wills this rule 
was taken hy the justices in their arguments ; 
that such an estate, which cannot by the rules of 
the common law he conveyed by act executed in 
his life, by advice of counsel learned in the law, 
such estate cannot be devised by the will of a 
man who is intended by the law tor be mops cm^ 
siHi :** from whence it may be inferred that out 
of that interest, in which, by act executed in a 
man's life, it is not possible to create any estate, 
no estate can be created by bis will. And in 
Butier and Baker'^s case, 8 Co. S2 a, it is said, 
" Without' questron, that which a man cannot dis* 
pose of by any act in his life shidl not be taken . 
for any of his manors, &c., whbreof he may de- 
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Sect. 3. vise two parts by authority given him by the 
statute." And in Lord Mountjoy's case, Godbolt, 
17, it is laid down " that the statute of wills, 32 
Hen. 8^ that it shall be lawful, &c. to devise two 
parts, &c. respects only such things as are devis- 
able : but a right of entry, according to the terms 
of the statute and the authority of that case, is not 
devisable. For these reasons, we are of opinion 
that there must be judgment for the defendant. 
And whatever mischief or hardship may attend 
the decision of this case, or may be expected to 
arise from the application of the same rule to 
other cases, it is an inconvenience which can, if 
our judgment be well founded, only be remedied 
by positive law. And the propriety of applying 
such a remedy, whereby the same rights of entry 
and action which belong to the heir may be ex- 
tended to the devisee, is a question particularly 
fit for the consideration of the legislature.*' 
This remedy is now applied by this Act. 

After-acquired As the law Stood previously to this act 
Property, ^ ^yj ^y^ j^q^ pg^gg ^^y ^g^j ggt^te which the 

da?e'^ Speech m testator was not entitled to, both at the date 
House of Lords, of his will, and at the time of his death : it 
Feb. 23, 1837. , _ ^ ^ i x . u- u -i.. 

c 90 305 ^^ effect upon any real estate which might 

11 Mod. 121 ; have been acquired in the intermediate time. It 
3 Bro. P.C. 19* ^^ probable that the rule, in this respect, arose 
Butler ^Baker's partly from the construction given to the word 
^i^^l^^^s" having" in the Statute of WiUs, which had 

observatioDs, 2 adopted the doctrine then current respecting a 
Ve8.iun.427. , " ., , . ^ ^ 

devise, consiaered as an appomtment touses^ 
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and therefore operating only on lands which the Sect. 3. 
testator possessed at the time of making such ap- 
pointment ; and partly from a desire to favour 
the heir. The effect of it was, to defeat the in- 
tentions of testators : even though their inten- 
tions might he declared in express words. Nei- Laogford v.Pitt, 
ther would lands contracted for pass by the will ^ ^' Wmg.e29. 
of the intended purchaser, unless such contract 
was binding within the Statute of Frauds. 

Many cases of great hardship were decided 
against reason, in accordance with this doctrine, 
which, except where the will has been considered charchman v. 

to raise a case of implied condition, so as to put I'^ij"^' i ^"•** 

* & M. 260. 
the heir to his election, was held universally ; for 

a distinct principle ruled the seeming exceptions 

of a tenancy escheated, and a copyhold surren- ^ ^^ ^ ^ 

dered, to the lord of a manor, after he had 

devised the manor. And it must be remembered, .^ ^ 

^ Attorney-Gene- 

that copyholds, which passed according to a will ral o. vigor, 
made previously to the purchase of them, if sur- ^' 
rendered to the use of such prior will, passed by 
the surrender, not by the will ; the latter ope- 
rated only as a declaration of uses. The present 
Act enables a man to devise all the real estate to 
which he may be entitled at the time of his death, 
notwithstanding that he may become entitled to 
the same subsequently to the execution of his will. 

Sect.. 4. 

Provides, that the dues of the manor shall be 
still payable to the lord as before, in all casesi 
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Sect. 4. where It devisee daiins customaiy or copyhc^d 
estates which might have been surrendered to 
the use of the will. This is a re-enactmeht of 
sect, % of 6b G. 3, c. 192, with an additional 
proviso of a similar kind for cases where the 
testator shall have devised withdut having been 
iKlmitted himself, under the power given by sec- 
tion 9 of this act. 

Sect. 5. 

Provides, that where a devisee claims cus- 
tomary or copyhold estates which could not have 
been devised before the passing of this act, the 
same dues shall be payable to the lord of the 
manor, as if they had descended to the customary 
heir. And it enacts that in all cases of devise, 
an entry of the will shall be made in the court 
rolls. 

Sect, 6. 

Re-enacts 29 Ch. 2, c. 3, s. 12, and 14 G. 2, 
c. 20, s. 9, leaving the law as it was with respect 
to undevised estates pur autre vie, but extending 
its operation to estates of copyhold, and every 
other tenure, and also to incorporeal heredita- 
ments, which, as has been stated above, were not 
mentioned in the former statutes. 
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CHfAPTER III. 

THE PERSONS BY WHOM WILLS MAY BE MADE. 



Sect. 7. 

Ekacts, that DO person Ukider the age of twenty- ^gt of Testator, 
one years shall have the power of making a valid 
will; thus abolishing many distinctions which 
have obtained at common law, or by particular 
customs, and which have served to render the 
rule anomalous and iU-ascertained, without con- 
ducing to public utility. Freehold estates could 
not be devised by force of the Statute of Wills, 
by any person within the age of twenty-one 
years, who are especially excepted by the l4Ar^ Cm. D. c 2, 
section, though, if there has been a local custom, 
that lands within a certain district should be de- 
visable by all persons of the age of iSfleen years 
or upwards; a devise of such lands by an infimt 
of fifteen years would be good. Pergonal estate Harg. o. to Co. 
could be lawfully bequeathed by persons of more ^ /q\ ' ' 
tender age; but it was long unsettled at what 
age a male and female respectively acquired this 
testamentary power. However, the rule of the 
Roman law, which made the testamentary power 
to commence in males at fourteen, in females at 
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Sect. 7. twelve, has been of late fully established. There 

4th Rep. of seems no reason for any excepticm to the rule of 

'28. ^^^> which, for the protection of minors, renders 

them incapable of making any disposition or 

contract. The expediency of the alteration in 

the law, introduced by this section, was much 

discussed in the House of Commons. — [See Par- 

liamerUary Debates for 1835.] 

LordLangdale's In the select committee of that House it was 

ST^** *f T^M considered, that persons under twenty-one might 

Feb. 23, 1837.' be entrusted to make their wills, and seventeen 

was the age there proposed and adopted. But 

this change was not acquiesced in by the House. 



S£CT. 8. 

Married The law remains unaltered with respect to the 

34 & 35 H. 8 validity of the wills of married women. A wo- 

C.6, 8.10; man covert is disabled by the Statute of Wills 

2 Ves. 610 ; . . 

I Inst. 33 a ; ^om devising her lands. But she can appoint 

Prodeef 2 V m ^^^^^ ^V ^^^ ^^ exercise of a power, where the 
104. lands have been conveyed to trustees; and, if 

her husband has abjured the realm, or been 
banished for life by act of parliament, she may 
in all things act as a feme sole, and therefore 
Wright 17. Ca- niay devise her lands. And it has been held, 
23r° l^B^.^°' that she may dispose of her real estate by will, 
P. C. 486, S.C ', by the agreement of her husband before mar- 
Dawdhig,' "2igc» without any conveyance to trustees. For 
Ambl. 665. her heir, to whom the legal estate will have de- 
scended, is considered in equity as a trustee, and 
bound to convey to her appointee. 
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As to personaltyi she may always dispose of Sict* 7. 
it by will, with the assent of her husband ; and, ^/ ^%' ^. 
where she is executrix, so far as to appoint an Roper's Hiu- 
executor to the will of her testator. ^\!f^m. 

1 Rol. 688. 
1.30; 912. 1. 13. 
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CHAPTER IV. 

THE MODE OF EXECUTION. 



Fourth Rep. of Before the passing of 1 Vict. c. 26, there were 
p. 12. ""' ten different laws for regulating the execution 

of wills under different circumstances. 1st. To 
pass freehold estates in fee- simple hy direct de- 
29 Ch. 2, c. 3, vise, either at law or in equity, or to pass equit- 
^* ' ahle estates in such customary freeholds as were 

not devisahle at law, the will must have been in 
lb. s. 19, 20. writing, and signed and attested in the manner 
required by the Statute of Frauds. 2d, To pass 
leasehold estates, money secured on land, or 
personal property exceeding the value of 30/., 
and belonging to any person other than a soldier 
on service, or a sailor at sea, any writing, how- 
ever informal, was sufficient; or such property 
might pass by parol in certain cases, with the 
evidence required by the statute, dd. Such pro- 
perty, when not exceeding 30/. in value, and 
also any property belonging to a soldier on ser- 
vice, or a sailor at sea, whatever might be its 
value^ with the exception of the pay, prize-money, 
&c. of a seaman in the navy, or marine, might 
pass by parol without any restriction as to evi- 
dence. 4th. To pass the pay, prize-money, &c. 
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of a warrant officer or seaman in the navy, or 

non-commissioned officer of marines, or marines, 

the forms required hy the statute 11 Geo. 4 and 

1 Will. 4, c. 20, roust have been complied with.' 

5th. To pass freehold estates pur autre vie at 

law, the will roust have been executed in the 

same manner as wills of estates in fee-simple ; but 

such property would pass in equity, unless the 

heir was special occupant, by a will in a form 

sufficient for personal property. 6th. To pass i G. 1, st. 2, 

money in the funds by direct legal devise, the ^' *^' *• ^^* 

will roust have been attested by two witnesses. 

7th. Copyholds might pass, both at law and in Wagsuff v. 

equity, by a will in a form sufficient to pass per- w 268- A^r- 

sonalty, and perhaps, without any restriction as to ney-General v. 

value, in certain cases, by parol. 8th. Such custom- ggg . Habere- ' 

ary freeholds as would pass by surrender to the ^^ *• 7*55?*^' 

use of a will, could not, it was thought, be devised 

at law without a surrender ; but equitable estates 

in customary freeholds so devisable, might be 

devised in the same manner as equitable estates 

in copyholds. 9th* To appoint a guardian, a wiU, 12 Cha. 2, c.24. 

must have been attested by two witnesses. And 

10th. To exercise a power of appointment by lo Rep. 144, a; 

will, it was necessary to comply with any forms ^^^' ^^^' 

which might be required by the terms of the 

power. 

AU these ten distinct modes of disposilig of 
property by will, varying according to the nature 
or amount of the property, or the character of. 
the devisor, are now, with the exception of the 
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fourth partly and also of the fifth, reduced to one 
simple form, which seems sufiScient to meet the 
exigencies of every case. This is accomplished 
by Sections 9, 10, 11, IS. 



Sect. 9. 
Enacts, 

1 . That every will shall be tit miting, 

2. That it shall be signed, at the end, by the 

testator, or by some other person in his 
presence, and by his direction. 

3. That such signature shall be made or 

acknowledged in the simultaneous pre- 
sence of two witnesses. 

4. That such witnesses shall subscribe the 

will in the presence of the testator. 

Writing, !• That every will shall be in writing. — This 

is a general enactment for every kind of pro- 
perty that can be disposed of by will. It will 
be seen by the recapitulation, made above, of the 
various rules for the execution of wills of differ- 
ent descriptions, before the passing of this act, 
that writing was not necessary in several cases. 
The only exceptions now to the necessity of 
writing, are provided by the llth and 12th sec- 
tions, in favour of soldiers and mariners. The 
power of making a nuncupative will was very 
rarely exercised, and, in the present general state 
of education, can scarcely ever be required. 
Signature at end. 2, That it shall be signed at the end by the 



Signature at the End, 49 

testator, or by some other person in bis presence, Sect. 9. 
and by his direction. — This provision, that the 
signature of the testator shall be at the end, is 
introduced in conformity to the usual practice in 
signing all written instruments, and in order to 
cauise wills to be made in a formal manner, and 
so avoid the uncertainties and inconveniences 
which are consequent upon imperfect papers be- 
ing considered wills. 

Formerly, if the testator's name was written Lemayoe v. 
by himself, in any part of a will, either at the ?!*2l*^- ^ ^*' 
beginning or the end, it was considered a sufB- Tumour, 
cient signing within the statute. And three of 
the judges in the case of Lemayne v. Stanley, 
were of opinion that sealing by itself was a suffi- 
cient signing within the Statute of Frauds, which 
doctrine was assented to in Warneford v. Warne- 2 Stra. 764. 
ford. Yet this was afterwards controverted by 
the judges in several cases. [Smith v. Evans, 
1 Wils. 313; Ellis v. Smith, 1 Ves. J. 11 ; Har- 
rison 17. Harrison, 8 Ves. 1 85 ; Abdy v. Grix, 8 
Ves. 504; Wright ©. Wakeford, 17 Ves. 459.] 
But the name must have been inserted in such a stokes v. Moore, 
manner as to give authenticity to the whole in- ^ P« W. 771. 
strument. And where the testator signed the two 
first sheets of his will, with the intention of sign- 
ing the remaining sheets, which he was prevented 
by sickness from doing. Lord Mansfield held Right v. Price, 
that the will was not duly executed. The signa- ^^^' ^^^' 
ture might be either the name of the testator, or 
his mark ; and this remains unaltered. 

D 
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Skct.9. Sd. That such signature shall be made or 

Attestation, acknowledged in the simultaneous presence of two 

witnesses. 

Two material alterations in the law are here 

effected. Firstly, that the witnesses shall in all 

cases be two in number ; secondly, that they shall 

Cook V. Parsons, be both present together. For the due execution 

Free. Cha. 184 • 

Ellis' V. Smith, ' ^^ ^ ^^^9 according to the Statute of Frauds, it 

hy^^'}^' was held not to be requisite that the witnesses 
W'estbeech v. ^ 

Kenoady, 1 Vea. should attest in the presence of each other, or that 
Stonehonse v. ^^^ should be seen by another. It was sufficient 
Evelyn, 3 P. W. if the testator acknowledged his signature, or his 
will, at three several times to the three several 
British Museum witnesses : moreover it was enough, if, without 
& Pay. 689. ' acknowledging his signature, and without the wit- 
nesses knowing that it was his will, he asked them 
to sign it. The attestation of witnesses to wills 
of personal estate has been long considered de- 
Coxe v.Baasett, sirable. Lord Alvanley said, he concurred in the 
• , opinion dropped at the bar, that it was almost 
absolutely necessary that the legislature should 
come to some regulation as to the form necessary 
for wills of personal as well as real estate, from 
the habit the Spiritual Court had got into, of 
granting probate of all the loose papers that could 
be found, and sending them to the Court of Chan- 
Beauchamp v. eery to be construed. Again Lord Loughborough : 
w?cke° 5 Ves. " ^' '* really very unfortunate that there is no 
285. solemnity necessary for wills of personal estate." 

8 Ves. 208. And Lord Eldon, in Matthews v. Werner, with 
reference to a paper in that cause, said, ** If such 
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a thing as this is to be proved as a will, it calls Sect. 0. 
loudly upon the legislature to make some regula- 
tion as to the disposition of personal property, so 
as that there should be something of solemnity, 
certainty, and precision, in order to give away 
that property, and defeat the natural rights of the 
relations." 

On the other hand, with respect to the three 
witnesses required by the Statute of Frauds, Lord 
Mansfield is recorded to have said, " The legis- i Burr. K. 420. 
lature meant only to guard against fraud by a 
solemn attestation, which they thought would 
soon be universally known, and might very easily 
be complied with. In theory, this attestation 
might seem a strong guard ; it may be some guard 
in practice ; but I am persuaded many more fair 
wills have been overturned for want of the form, 
than fraudulent 'have been prevented by intro- 
ducing it." 

The present enactment, that every will shall be 
attested by two witnesses, is in accordance with 
the recommendations of the Ecclesiastical^ as well pi^^ 33, 
as the Real Property Commissioners. Page 17. 

4th. That such witnesses shall subscribe the In Testator's 
will in the presence of the testator. resence. 

This was a provision of the Statute of Frauds : 
its object was lest another will should be substi- 
tuted instead of the real one ; but it has been so 
far disregarded that the Courts have not required 
that the testator should actually see the witnesses 
sign ; but have considered it sufficient if he might 

d2 
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Sect, 9. 866 them ID possibility, as through a broken win- 
Shires V. Glas- dow, or where he is in a carriage in the street, 
^: ^ ^'- and tbey are in a room with a window towards 
Casson V. Dade, ^i^g street. This looseness in construing these 
' ^^ ^- words has given rise to many doubtful cL. in 
which the question between the litigating parties 
Doe V. Mani' has been — in what position the testator was lying 
^d, ' ^ ^' in his bed, and other circumstances equally 
minute and difficult of proof. The Real Property 
Commissioners recommended the omission of this 
condition, in order to avoid the question as to 
what constitutes presence according to the con* 
struction which has been put upon that word. 



Sect. 10. 

In Execution of Relates to wills made in exercise of powers, 
Powert, and enacts, that the solemnities required by the 
act for the execution of all wills, shall alone be 
requisite for a due execution o£ a power, not- 
withstanding other solemnities may be expressly 
required by such power. 
Fourth Report Previously, every combination of the solemni- 
MrtvCoinmis- ^^®* which the law had made necessary for the 
sioners, p. 12. due execution of wills of different descriptions, 
and several solemnities not required by any law, 
were found to be occasionally prescribed by dif- 
ferent powers of appointment. On the other 
hand, if the power, as to freehold property, was 
given to any other person than the owner, it was 
thought that it might be authorized to be exe- 
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cuted by a will made without the solemnities re- Sect. 10. 
quired by the Statute of Frauds. Again, if the 
owner of freehold property by his will, duly at- 
tested, charged his estates with legacies generally, 
be might by an unattested codicil give legacies 
which would be payable by virtue of such charge. 

There have been a great many cases, in which 
the qu^tion has been, whether there has been a 
due execution of a power. These will probably 
be obviated in a great degree by this section. 

Wagstaff V. Wagstaff, 2 P. W. 258 ; Attorney- 
General V, Barnes, 2 Vern. 598 ; Duke of Marl- 
borough V, Godolphin, 2 Ves. 76 ; Jones o. Clough, 
2 Ves. 866 ; DufiF v. Dalzell, 1 Bro. C. C. 147 ; 
TufFnell v. Page, Barnard. 9 ; 2 Atk. 37 ; Attor- 
ney-General 0. Andrews, 1 Ves. 225; Dormer r. 
Thurland, 2 P. W. 506 ; Ross v. Ewer, 3 Atk. 
156 ; Guy v. Dormer, T. Raym. 295 ; 54 Geo. 8, 
c. 168. 

Sect. 11. 

Re-enacts the 23d section of the Statute of 
Frauds, and 

Sect. 12. 

Saves the provisions of 1 1 Geo. 4, and 1 Will. 4, 
c. 20. 

Sect. 13. 

Publication was some act of the devisor from Publicatum, 
which it could be concluded, that he intended the Cm. Dig. VI. 
instrument so published to operate as a will. In * 
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Sect. 13. evidence of this act an indorsement was usuaQy 

Peatev.Ongley, made. Thus the words •« signed and published 

' by the said A. B.^ as and for his last will and 

testament,'' were sufficient evidence of publica- 

Trimmer v. tion ; and where the words <* sealed and deliver- 

Bum*i°Ea5l. ^^^ ^^'® P^' above the place where the wit- 
Law, 119. nesses were to subscribe, it was adjudged that 
Per Lord Hard- ^^^^ ^^ ^ sufficient publication. This publi- 
wicke, C, 8 cation was, in the eye of the law, an essential 

part of the execution of a will, and not a mere 
4th Rep. of matter of form ; and perhaps, when an instru- 
pT W. °"°' ment had not been attested, it might be reason- 
ably doubted, whether it was finally determined 
upon as complete, or whether it was intended to 
be kept as a subject for consideration ; and 
therefore some act might be held necessary to 
show a final intention of giving effect to it. But 
the act of signing or acknowledging it in the 
presence of witnesses, is as complete a declara- 
tion of intention as could be made by any form 
of words ; and now this is made indispensable, 
there appears to be no occasion for imposing the 
further ceremony of publication. These are the 
probable reasons which induced the legislature 
to dispense with the publication of wills in fUture, 
by the enactment of this clause. 

Qualification of SecT. 14. 

mtvesses, rpj^^ Statute of Fr^ds required "credible" 
/4th Rep. of , /» 1 ' n •■»•» t 

R. P. Comm. Witnesses for the attestation of a will : and upon 

P*^^' that expression several questions arose. — 1st, 
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What was meant by credible witnesses? — 2d, Sect. 14. 

Whether, if not credible at the time of the exe- Bum's Eccl. 

Law, 73. 
cution of the will, they could become credible by Hudson's case • 

any subsequent occurrence ? — 3d, Whether wit- Ansteyv.Dows- 
nesses, who were not credible on account of their Hnivardt;. Jen-' 
having had interests given to them by the will, nings, Garth, 
were credible witnesses to support the will for g^ * jj^ Hollo- 
the benefit of other parties ? These questions way, 1 P. W. 
occasioned considerable litigation. It was held, 
that persons taking any direct or indirect benefit 
under the will, even creditors, where debts were 
charged on freehold estates by the will, were not 
credible witnesses, but that persons so circum- 
stanced became credible, when they had received 
or released their interests. To remove some of 
the inconveniences of the decisions, that persons 
entitled to benefits under the will were not ere* 
dible witnesses, it was thought necessary to pass 
an act, 25 Geo. 2, c. 6, (which is said to have 
been prepared by Lord Hardwicke,) to declare 
that such persons should be credible, but that 
any gifi; to them should be void. But this act 
was not effectual in removing all the difficulties 
that had arisen upon the construction of the 
word " credible ;" for the case of Wyndham and i Burr. 417. 
Chetwynd came into consideration soon after- 
wards, in which the question was, whether per- 
sons who were creditors at the time of attesta- 
tion, though their debts were discharged before 
the day of trial, were credible witnesses within 
the Statute of Frauds. One feature of this case 
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Sect. 14. ^^^^f ^^^^ ^^® i'^^ estate was only charged with 
the pa3rment of debts, as an auxiliary fund to the 
personalty ; which stood in need of no assistance, 
being itself much greater than the debts. Lord 
Mansfield discussed the question at length in 
delivering the opinion of the Court, that the will 

4 Burn's Eccl. was duly attested. The same question afterwards 

Lftw 85* 

' arose in Hindson and Kersey, in which the three 

puisne judges of the Court of Common Pleas, 
agreed with the doctrine laid down in Wyn^ham 
0. Chetwynd ; but Lord Chief Justice Pratt, in a 
laboured argument, declared his opinion against 
it : that the Statute of Frauds had prescribed a 
certain method which must be punctually ob- 
served ; that if the witnesses were interested at 
the time of the attestation, though their interest was 
contingent and future, and extremely ininute, 
yet that the incompetency could never be purged, 

5 B. & A. 589. and that the whole will was void for ever. Then 

came the case of Hatfield v. Thorp, in which an 
estate in fee, upon the determinatio>n of a. life 
estate, was devised to the wife of Thomas Hat* 
field, who was one of the attesting witnesses to 
the will. The testator died in 1779, and the 
wife of Thomas Hatfield died in 1813, before the 
previous life estate was determined. It was cer- 
tified by the Judges of the King's Bench, that 
the will was not duly executed so as to pass any 
real estate to Mrs. Hatfield. The present clause 
respects these cases, and enacts, that no will shall 
be invalid by reason of an attesting witness being 
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at any time incompetent to be admitted to prove Sect. 14. 
the execution of it. 



Sect. 15. 

It happened that the title and preamble of 25 Gifu to a 

Geo. 2, c. 6, referred to wills of freehold estates 

Sect* 1. 
only, while the enacting clause extended to " any 

will and codicil." Hence arose a doubt. Sir 

W. Grant decided in Lees v. Somersgill, that the 17 Ves. 508. 

act extended to all wills and codicils, as well of 

personal as of real estate. On the other hand, Brett v. Brett, 

Sir John NichoU held a contrary opinion, which gj^ . ^ Haeg. * 

was affirmed by the delegates ; and followed by Eccl. R. 682. 

Sir John Leach, M. R., in Emanuel v. Constable, 3 Russ. 436. 

and by the present Vice Chancellor, in Foster v. 

Banbury. The present clause, which re-enacts 3 Sim. 40. 

Section 1 of the above act, refers to any will, 

either of real or personal estate ; and enacts, 

that a devise or bequest to an attesting witness, 

or to the wife or husband of an attesting witness, Hatfield v. 

shaU be void. ^^.^ »• ^ 

Sect. 16. 

Re-enacts the second section of 25 Geo. 2, c. 6, Creditor attett- 
with respect to creditors attesting being admitted *"^' 
witnesses to prove the execution of the will, or 
the validity or invalidity thereof. This also is 
extended to wills of personal estate. — [Wynd- 
ham V. Chetwynd, 1 Burr. 417.] 

d5 



^3 Executor attetting. 



Sect. 17. 

Executor attest' In Bettison v, Bromley, which was an issue 

12 East 250. ^^^^^ ^V *^® Master of the Rolls, to try whe- 
ther a paper writing, purporting to be a will, 
was executed so as to pass real estate, the ques- 
tion before the Court of King's Bench was, as to 
the competency of one of the attesting witnesses, 
who was the wife of an acting executor. The 
Court concurred in opinion, that the will was 
well proved. The executor took no interest un- 
der the will, but only a burdensome office. The 
same point was again argued in Phipps v. Pitcher, 
6 Taunt. 2£0, and decided in the same way. The 
enactments of this section are in conformity with 
these decisions. 
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CHAPTER V. 

THE REVOCATION, ALTERATION, AND 
REVIVAL OF WILLS, 



It is an essential property of every will to be lUcoeation of 

revocable at any time during the life of the tes- '*^*'^' 

tator : so that although a person should declare -^i^i property 

his will to be irrevocable, in the strongest terms, CommiMioncis, 

^ , , . ' ,. ® 'p.26.et«cq. 

yet he may revoke it ; because his own acts or g q^^ j)'^„ 

words cannot alter the disposition of the law, so 
as to make that irrevocable which^ in its nature, 
is revocable. 

The revocation of a will might be either ex- 
press or implied, and a great variety of rules had 
been established applicable to this subject ; and 
numerous inconveniences had arisen, which it 
is the purpose of the present act to simplify and 
remedy. We will pursue the order observed in 
the clauses of the act. 

Sect. 18. 

Enacts, " that every will made by a man or Marriage. 
woman shall be revoked by his or her marriage." 
This is no alteration of the law with respect to a 4th Rep. 61 ; 
woman's will. But with respect to a man's will ^ ^' ^* ^^' 
the rule has been, that it was revoked by his Christopher, cit. 
marriage and the birth of a child, even of a post- t^^"' ^^^^ ' 
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Sect. 18. humous child, but not by marriage alone. These 

Stone, Ambl. were both implied revocations ; it being, as Lord 

5 T. R. 49 • 1 Kenyon observed, in Doe v, Lancashire, 5 T. R. 

yes.&B. 465; 58, a tacit condition, annexed to the will when 

J Ackson V. Hur- 

lock, Ambl. made, that it should not take effect, if there 

2^E<ie^ ei should be a total change in the testator's family. 

Kenebel v. But numerous difficulties have arisen from this 

c^^^'^'^^^^^Tule of law, upon evidence of circumstances 
641 ; Brown v, . 

Thompson, I showing the revocation to be. unnecessary; and 

413 • Ex iJarte ^^ ^^ ^^'^ * doubted point, whether parol evi- 

Ilchester, 4 Ves. dence of intention was admissible to rebut the 
849. 

presumption. 

The Real Property Commissioners thought 
that the inconveniences of this rule prepon- 
derated over its advantages, and therefore recom- 
mended that it should be abolished. And they 
Brady v. Cu- stated their reasons for altering the law in this 
Gibbons v. ' particular to be the numerous exceptions which 
Caunt, 4 Vcs. jjave been made to the rule, and the variety of 
4th Rep. 32. (doubts and consequent litigation which have 
arisen from it. Great trouble and expense in the 
investigation of titles were produced by it, because 
it rendered necessary inquiries and evidence on 
every sale or mortgage of any real or lease- 
' hold estate, where the title was traced through a 

will, and it was possible that the testator might 
have married and had a child subsequently to 
the making o£ it : and where erroneous informa- 
tion was obtained, the title was rendered unsafe. 
Some of these objections may still be made to 
the law as it now stands altered. But there will 
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be no longer ground for litigation, as formerly, Sect. 18. 
upon evidence of the testator's intention: the 
revocation being no longer implied, but actually « 
consequent upon the fact of marriage. 

There is one exception to this enactment, viz. 
the case of a will made in exercise of a power of 
appointment; when the real or personal estate 
thereby appointed would not, in default of such . 
appointment, pass to his or her heir, customary 
heir, executor or administrator, or the person 
entitled as his or her next of kin under the 
Statute of Distributions. ^ 

Sect. 19. 

A great many questions have arisen out of the Alteration of 
doctrine that wills were revoked by implication, <^^^<'^^'^''^"' 
founded upon a presumption of intention on ac- 
count of an alteration in the circumstances of the 
testator. These cases have for the most part 
involved marriage and the birth of children, 
which events may happen under circumstances 
so various, as to render it impossible to imply 
any intention as generally consequent thereon. 
The last section has expressly mad^ the act of 
marriage a revocation of a prior will. The pre- 
sent enacts that nb will shall be revoked by any 
presumption of intention grounded on a change 
of circumstances : so that an invalid marriage 
would be no revocation under the statute ; and 
evidence would not be admissible to show that 
the testator believed that the marriage was legal, 
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Sect. 19. and that his prior will was revoked by such sup- 
posed legal act. This clause will exclude all 
such questions as arose on this subject in the 
cases of Doe v. Lancashire, 5 T. R. 58 ; Chris- 
topher V. Christopher, cit. 4 Burr. R. 2182; 
Kenebel v. Sceaflon, 2 East 541 ; Sheath v. 
York, 1 Ves. & B. 413 ; Sullivan v. Sullivan, 1 
. Phill. Ecc. R. 343 ; Gibbons v. Caunt, 4 Ves. 
848 ; Ex parte Ilchester, 7 Ves. 348 ; Brown x>. 
Thompson, 1 Eq. Ca. Abr. 413; where evidence 
of circumstances showing the revocation to be un- 
1 Phill. Ecc. necessary was admitted. It was declared, in 
R. 447. Johnson v, Johnson, that the birth of children, 

combined with other circumstances, could revoke 
a will of personal property made after marriage. 
But the birth of a child was held no revocation 
of a will made after marriage in the case of Doe 
V. Bradford, 4 M. & S. 10. 

Sect. 20. 

s 

Form of Revo* This section follows the provisions of the sixth 
cation, section of the Statute of Frauds, and defines the 

form to be observed in revoking a will by an ex- 
press act. This may be done by another will or 
codicil duly executed, or by any writing ex- 
ecuted like a wiU» and declaring an intention to 
revoke, or by destruction with such intention. 
Sections 5 & 6. ^^ ^^^ Statute of Frauds there is a difference in 
?P.°W.%4r'' ^^® forms prescribed for executing, wills and 
writings of revocation; the former being re- 
quired to be attested in the presence of the tes- 
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tator, but not required to be signed in the pre- Sect. 20. 
sence of the witnesses; while the latter is re- 
quired to be signed in the presence of the wit- 
nesses, but not required to be signed by the 
witnesses in the presence of the testator. This 
is avoided in the present act. In other respects 
It is apprehended that the principle which has 
regulated the decisions upon the subject of the 
revocation of devises of real estates under the 
sixth section of 29 Car. 2, will still obtain in con- 
sidering the direct revocation of wills, both of 
real and personal property, under 1 Vict. c. 26, 
It is apprehended that subsequent void devises, 
as a devise to a charity, or a devise contrary to 
the rule against perpetuities, will still be held to 
be revocations of prior inconsistent wills. 

A slight difference is further observable in the 
wording of this section, and of the sixth section 
of the Statu^ of Frauds, with regard to cancel- 
lation. The words used in the Statute of Frauds 
are burning, cancelling, tearing, or obliterating. 
In this statute the words are burning, tearing, or 
otherwise destroying, with the intention of revoking : 
the words cancelling and obliterating being 
omitted. The obliteration of any portion of a Cowp. R. 62 • 

will is provided for by the next section. The ^y^^ *• ^y^«» 
. ^ , , , , , 1 Ab. Eq. 409; 

intention ot the testator has always governed the i p. w. 344 ; 

decisions which have been made upon the suffi- B-tl^^^Tk^^^®' 

ciency of the act of cancelling ; therefore the ad- 2 Bl. 1043 ; 

dition of the words — with the intention of re- 3 ^^'g^ X, 489. 
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Sect. 20. voking — will effect no alteration in the prbciple 

to be observed on this head. 

4th Report of Before the passing of 1 Vict. c. 26, wills of 

CommiSmm copyholds and customary estates not being within 

p. 30. the Statute of Frauds, and also testamentary 

appointments of guardians, might be revoked by 

parol. It was also doubtful whether devises of 

estates pur autre vie might not be revoked in 

the same manner. 

Sect. 21. 

Obliteration &c. ^^^* section enacts, that no obliteration, inter- 
lineation, or other alteration in a will shall have 
Fourth Report ^^Y effect, unless executed as a will. Though 
of Real Pro- the Statute of Frauds declared, that a devise 
RU>Ders, p. 25. should be revocable by cancelling or obliterating 
Cru. Dig. the will, yet such acts have not been held to be 

vo . VI. .j^ themselves conclusive revocations. They have 

been considered to be equivocal acts, and to afford 
only a presumption of an intention to revoke, 
which might be rebutted by parol or other evi- 
dence, that they were done under an erroneous 
impression, or in sport. [See cases cited at page 
2 Vern. 742; 63.] When there were duplicates of a will, the 
B^* ^'^^ ' cancelling of one' part afforded a slighter pre- 
Gilbert, Cowp. sumption of an intention to revoke than the can- 

,, , . celling of both, and in all cases the strength of 

Mason v, Lim- . i i • 

bery, 4 Burr, the presumption has depended upon the circum* 

^^^^' stances, and upon the fact of the cancelling the 

duplicate being done animo revocandi. And where 

the cancelling was begun animo revocandi and leff 
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incomplete, it was presumed that the testator re- Sect. 21. 

pented and stopped before he had completed the ^^ «• ^^^^^* 
f, , 3 15* oc A. 489. 

act of revocation. 

In Burkitt v. Burkitt it was held, that a testator 2 Vera. 498. 
might cancel his will in part, by obliterating some 
of the devises contained in it subseqifently to its 
execution. But it must be a matter of difficulty 
to ascertain the intention and effect of oblitera* 
tions and interlineations made in a complete in- 
strument, by an unlearned testator. See the 
cases of Sutton v. Sutton, Cowp. 81 S ; Winsor v. 
Pratt, 2 Brod. & Bing. 650 ; Larkins v. Larkins, 
3 Bos. & Pul. 16 ; Short v. Smith, 4 East, 419. 
Therefore it seems highly expedient that no al- 
teration should be made in a will without ob- 
serving the same formality which was necessary 
to be observed at its original execution. 

Sect. 22. 

Before the passing of this act, a will with Revival. 

respect to freehold estates, which had been re- Fourth Report 

^ . , of Real Pro- 

voked and made void, might be revived by re- perty Commis. 

publication ; or, if revoked by another will, might ^*'°®™'P' • 
be revived by a codicil, which would have the Ooodright, 

effect of revoking such other will ; or might be ~f'' . , 

° ° Goodrightt;. 

revived, though not re-published, by the cancel- Glazier, 4 Burr. 

ling or destroying the subsequent will. And a ^ • 

See contvik £x 
will with respect to personal and copyhold estates parte Hillier» 3 

might be revived by mere parol declarations, or ■^^* ^^^* 

even by parol evidence that the testator treated 

it as unrevoked. Re-publication is abolished by 
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Sect. 22. the present act, and now no will can be revived 
except by re-execution, or by a codicil showing an 
intention to revive or confirm the will. 

There is a particular provision that if a will 
shall have been partly revoked before the revo* 
cation of the entire will, any subsequent revival 
shall not extend to the part previously revoked, 
unless such intention shall be manifest. 
Fouith Report, The Real Property Commissioners suggested 
^' ' an exception to this clause, in the case of a will 

There are the which has been wholly or partially revoked by a 
of^GMdriffht V. subsequent will or codicil, and is left perfect, 
Glazier. while the subsequent will is cancelled, or other- 

wise destroyed. If this exception were not al- 
lowed, they thought that wills might be defeated 
by parol evidence that subsequent wills had been 
made and destroyed. 
Forse and This section settles the doubt which has been 

Hemblings current so long, whether the will of a woman, 
case, 4 Co. 60. ° 

which has been revoked by her marriage, is re- 
vived by the death of her husband in her life- 
time. 

Sect. 23. 

Alteration of the ^^ ^^ ^^ established rule of law, that any 

Ettttte. alteration of the estate in lands, devised by the 

vol/vi. c. 6. *c^ ^^ ^^® devisor after the publication of bis will, 

Fourth Report operated as an implied revocation of such will : 

oert Comm*8- ^^^ *^^^ doctrine was founded on the following 

sioners. reasons: — 1st. On the favour which the common 

law shows in every instance to the heir ; 2d, On 

the principle that a devisor must not only be 

actually seised, but must also continue to be so 
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seised till the time of his death ; dd. Because any Sect. 23. 

alteration of the estate devised was considered 

evidence of an alteration in the intention of the 

devisor. 

Some of the revocations dependent upon this Sparrow o. 

rule are essential to the nature of a will ; such as Y*'v SiJi*' o 

' Amb. 224; 3 

an entire or partial disposition of the property by Atk. 799 ; 
sale or mortgage; or an agreement for valuable q^ij iBro.401* 

consideration to sell or to settle, which would be Rjdert;. Wager, 

2 P W 328 * 
sustained in equity against a devisee, to whom Cotter J. Lager, 

the legal estate had passed by the will. These Ha^r't; 

must necessarily be revocations, either entire or Jeffrey, 16 Ves. 

. 619 • 

pro tanto, of a will comprising the same property ; Rawlins v. 

because, at the death of the testator, when the PHI?^*^^ ^^* 

, & B. 382. 

will begins to take effect, the subject of it is no 

longer the property of the testator, and therefore 

he can then have no disposing power over it. 

But in consequence of the same rule, a feoff- Dyer, 143, b ; 

ment, or any other conveyance to the use of the J^^^^ £*' 4^'. 

testator himself^ or where the use resulted to Show. Pa. Ca. 

him, or a fine or recovery to strengthen his title, Poiien v. 

or even made expressly to give effect to his will, 5"^??*!' \^' 

/. , , , ,. . 1 Eq.412;7Bro. 

or a conveyance of the legal estate, not limited p. c. 433 ; 
to the devisor precisely as the equitable estate Jj^^" 21 6 •^"* 

was held by him at the time of the devise^ would Parsons v. Free- 

01^ o • /. man,3Atk.74l; 

operate as a revocation of it. So m case of an Bullin v, 

exchange, the estate received in exchanffe would ^^etcher, 1 

i_ 1. 11 ,j » Keen. 369, and 

not pass by the will; nor would an allotment cases cited ; 

under an enclosure act, unless the act contained Attorney-Ge- 
neral V. Vigor, 

the clause usually introduced for making allot- 8 Ves. 256, 
ments pass under existing wills. 
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Sect. 23. And there is another class of cases, in which 

the Courts, contrary to the provision of the Sta^ 

tute of Frauds, held wills to be revoked, on the 

evidence of intention to alter the estate, although 

such intention was never completely carried into 

1 Roll. Ab. 615; effect. Thus a feoffinent without any livery, or 

lb, 803 * ' ^ bargain and sale without enrolment, a defective 

^^'V' ^'***®* recovery, or any other instrument which has no 
6 T. R. 124. •! 1 

effect as a conveyance until some other act was 

done to complete it, and a contract for sale which 
had been rescinded, were held to operate as revo* 
cations ; though not deeds or contracts of them- 
selves imperfect or void. 
Fourth Report These revocations, implied from the alteration 

_r R^«1 Pro. 

perty Commis* ^^ intended alteration of the estate, manifestly 
sioners, p. 28. defeated the intention of the testator in most in- 
"-•^ ^'>- st«.ces where they occurred , and «,et with the 
frequent disapprobation of the judges, but the 
rule was too firmly established to warrant a judge 
in applying his authority to remedy the evil, how- 
ever universally-acknowledged. (1 Keen, 375,) 

The rule did not hold with respect to wills of 
. personalty. 



lb. p. 32. Thus the laws relating to the revocation of 

wills, which were, as we have seen, so compli- 
cated and incongruous, are by this act reduced to - 
a few very simple rules applicable to wills of 
every description. There are now only four 
modes in which any will can be revoked : — 1st 
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By another inconsistent will or writing, executed Tbera an now 

in the same manner as the original will ; 2d. By of l^o^nKa* 

cancellation, or any other act of the same nature ; will. 

3d. By the disposition of the property hy the 

testator in his lifetime; and 4th. By marriage. 

By the first and third of these modes, the wiU 

may be revoked either entirely or in part ; by 

the second and fourth the revocation will be com* 

plete. 
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CHAPTER VI. 

RULES OF CONSTRUCTION. 



Sect. £4. 

Tim of Wills' It is here provided that the will shall be con- 

^^ *^' strued to speak and take effect as if it had been 

executed immediately before the death of the 

S. 3« testator. A power was given above of devising 

subsequently acquired lands, by a specific de- 
scription. By the present clause, subsequently 
acquired lands will pass under a general devise 
of all real estate, which overrules the principle 
established by Butler and Baker's case, S Rep. 
SO ; and Bunker v. Cook, 11 Mod. 121 ; 3 Bro. 
P. C. 19. 

Sect. 25. 

Lapstd and void Provides that a residuary devise shall include 

?**'??* J 1 . lapsed and void devises. This follows almost 
Lord Langdale 8 ^ ^ 

speech in the necessarily from the last provision, which makes 

Feb.^23 1837."' ^^^® ^^^^ speak from the death of the testator ; 
but the legislature has thought fit to remove all 
doubt, by making the declaration. 
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Sect. 26. 

When it was necessary to the legal operation Operation of a 
of a devise of copyholds, that they should have ff^^^* upon 
been surrendered to the use of a will, the rule Customary 
was, that copyholds, not so surrendered, would Leasehold 
not pass under a general devise of land, unless « 'i?'*'* i 
the devisor had no freehold land upon which it Powell on De- 
might operate ; in which case the copyholds were ^*^^» ^ *P- • 
held to pass, ut res magis valeat quam pereat : 
and then equity supplied the surrender in favour 
of certain objects, but not universally. 

But after the 55 Geo. 3, c. 192, had dispensed 
with the necessity of surrenders to the use of 
wills, an opinion arose in the profession that a 
general devise operated indifferently upon free- 
holds and copyholds ; and this opinion was judi- 
cially confirmed by Lord Eldon, with the assist- 
ance of the two Chief Justices, in White v. 
Vitty, 2 Russ. 484 and 4 Russ. 584. But the Vide tupra, 
statute of 55 Geo. 3, c. 192, was by no means of P- ^* 
universal operation, and, therefore, it is probable 
that many cases would, in course of time, be ex- 
cepted from the rule laid down in White v, Vitty ; 
and hence the expediency of the present provi- 
sion that customary and copyhold estates shall 
pass by a devise pari passu with freehold estates, 
under words of general import. 

With respect to the operation of a general 2 Sharman's 
devise upon leaseholds, Rose v. Bartlett was the J^g^fp.^e'*; Cro 
leading authority, that " where a man held lands Car. 293. 
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Sect. 26. in fee and lands for years, and devised- all his 
lands and tenements, the fee simple lands passed 
only, and not the leases for years ; but if he had 
no fee simple, the leases for years passed/' The 
former proposition was much controverted in a 
series of cases, but finally established on firm 
authority. But as it was often denounced as 
subversive of the intention of testators, the legis- 
lature has now come to the assistance of the 
judges and overruled the doctrine, by declaring 
that a general devise shall include the testator's 
leasehold as well as freehold estates, unless a 
contrary intention i^hall appear by the will. 



Upon Estates 
over which the 
Testator has a 
general Power 
of Appointment, 



) Jac. & W. 
357; Walker 
V. Mackie, 4 . 
Kuss. 76; Nan- 
nock V. Horton, 
7 Ves. 391. 



Sect. 27. 

This section provides that a general devise or 
bequest of all the testator's real and personal 
estate shall be held to include property over 
which he has a general power of appointment. 
If no reference was made to the power, the only 
cases in which it was held to be executed under 
the general words of a will, were, either where 
the words could not be satisfied without its ope- 
rating as an appointment, or where* there was 
some description of or allusion to the property 
which was the subject of the power, or, in the 
case of personal estate, very clear internal evi- 
dence of the intention : but the Court would not 
inquire into the circumstances of the property 
where the will had no reference to the power or 
the subject of it. 
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Thus where a testator having a power of ap- Sect. 27. 
pointment over certain freehold and copyhold Lewis ». Lewd- 
estates, and being also seised of other freehold f^^ \q^^ 
estates, devised all his freehold and copyhold 
estates without reference to the power, this was 
held an execution of the power as to the copy- 
hold estates, but not as to the freehold estates, 
which were subject to the ponrer. This doctrine 
had been established by a series of prior cases, to 
which it is unnecessary to refin*. 

Agai^, as to personal estates, in a late case Novell v. 

, . , , . Knight, 3 bim. 

where a married woman, havmg a power to ap*'275. 
point leaseholds and stock by her will, which was 
executed and attested as required by the power, 
but did not refer to it, gave to her husband the 
whole of her property, both real and personal, 
and wh^tsoeverAhemighjt possess at her decease ; 
this was held not to be an execution of the 
power in conformity with the prior cases of Jones 
V. Curry, 1 Swai^st. 60; Webb v. Honnor, 1 
Jac. & W. 352, and many others. 

These cases are sufficient to illustrate the 
doctrine to which they refer, and to show tlie 
expediency of an alteration ; though there have 
been a great many other deeisions upon the 
subject, by most of which it is \pirobabie that 
the real intention of the testator was sacrificed 
to the rule of construction which bad been 
adopted by the Courts. The present section 
seefois to be sufficient to prevent such disap- 
pointment of intention for the future. 

s 
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Sect. ^8. 
A Devise without Because the words '' lands and tenements*' do 
taHm, '"^' ^^^ ^^ themselves designate the quantity of estate 
LordLaogdale's *^' interest for which they are held, and in corn- 
speech in the mon parlance, when a man speaks of his house, or 
House of Lords, ^,.,, i«ii« •! 

Feb. 23, 1837. of his lands, as property which he has a right to 

dispose of, he means his whole right to it; it 
often happens, that a man, making his will with- 
out competent legal advice, gives his house, or 
his lands, at such a place to such a person, with- 
out adding any word of limitation or inheritance. 
To common understandings, and out of the 
Courts, his meaning is dear and ohvious, to give 
all his interest in the house, or in the lands, to 
his devisee. But till the passing of this act, the 
established rules of construction intervened to 
thwart the plain intention of the testator, and if 
' there were no other words in the will to help 
that plain intention, the devisee took only an 
estate for life. Although this construction of 
words against their intended meaning originated^ 
without doubt, in the old rules against disinherit- 
ing an heir, except by plain words or necessary 
implication, yet it was upheld even where the 

Rieht V. Side- testator, by the same instrument, showed his wish 

botham, Doug. 

759; Right V. and intention to disinherit his heir-at-law, by 

RusmII, ^^ giving him a legacy of one shilling or a few shil-. 
V. Gaskin, lings, agreeable to the vulgar notion, taken from 
Cowp. 657. ^^^ Roman law, that an heir is cut off with a 

shilling. In Right v. Sidebotham, Lord Mans- 
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field said, '* I verily believe, that, almost in every Scct. 28. 
case where by law a general devise of lands is 
reduced to an estate for life, the intent of the 
testator is thwarted ; for ordinary people do not 
distinguish between real and personal property. 
The rule of law however is established and cer- 
tain, &c. I have no doubt but the testator's 
intention here was to disinherit his heir at law, 
as well as in the case of Denn v, Gaskin.*' 

The object of the legislature was to negative 
this established rule of law, without however 
enacting any positive rule which might in its turn 
disappoint the testator's intention. This is saved 
by the words " unless a contrary intention shall 
appear by the will." 



Sect. 29. 

Few questions of construction h^ve involved Wordt importing 
more frequent discussion, than that which arose ^^^ ^ **"*' 
upon words importing a failure of issue, whether Sharman's 
they referred to issue indefinitely, or issue living vises, ii. 564. 
at the death. Upon this question depended their Lord Langdale's 

operation to confer an estate tail, which is created JP«cc^ >5 i**e 
*^ House of Lords, 

necessarily by the former construction. 23 Feb. 1837. 

For example, suppose a devise of real or per- 
sonal estate to A., with a limitation over, if he 
die without issue, or, if he have no issue, or, if he 
die before he has any issue, or, for want, or, in de- 
fault of issue. Of the meaning and intention of 
the testator, there could be little doubt. No one 

e2 
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Sect. 29. who considers tbe ordinary sense of the words, 

can doubt, that he meant issue living at the time 

From of A*s death. But it was established by a long 

Beaaclerk o. series of cases, that these expressions, unex* 

308, plained by the context, whether applied to real 

Barlow V. SaU ^^ personal estate,* imported a general indefinite 

ter, 17 Vcs. failure of issue, i. e. a failure of issue at any 
479;andI>oim . , - ^ . , , 

r. Peony, 1 penod, however remote. Consequently that they 

Mer. 20. created in A. an estate tail in the realty, or an 

absolute interest in the personalty. 

To this forced rule of construction there was 
made one whimsical exception ; when the words 

Forth V. Chap- happened to be, if he die without leaving issue. 

66?'and sue-' "^^^^ words were held to bear two distinct mean- 

ceeding cases, ings, accordingly as the property might be real 
or personal, importing an indefinite failure of 
issue with respect to real estate, and a failure of 
issue living at the death with respect to personal. 

It is unnecessary to discuss the unreasonable- 
ness of this technical exposition of words, which 
seem plain enough to an unlearned man. The 
judges have long declared its absurdity and 
lamented its effect : for devisees claiming under 
bequests which depended upon the contingency 
expressed by such words as *' if he shall die 
nnthout issue f^^ &c. without any other words to 
restrict them, have been one after another shut 

* There was a distincUon taken between real and per- 
sonal property in some of the early cases. Pleydell v, Pley- 
dell, 1 P. W. 748 ; Kichols v. Hooper, ib. 198 ; and other 
cases which were decided before Beandeik v. Dormer. 
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out froiD the beoefitd n^amfeedy intended fqr - Sbct. 29. 
ihem, because judges have felt themselves bound 
to administer the law as they haye found it, and 
to adopt the established constructioni that these 
^vQrds aione, and by themselves^ must be con- 
sidered tb mean '* be dead mthotU issue Uving at 
uny future tim^t' and consequently that limita- 
tions over upon them were vQid. 

The present section enacts, that all these ex- 
pressions, or any other, which may import either 
a want or failure of issue of any person in his 
4ife-time, or at the time of his death, or an inde^* 
'finite failure of issue, shall be construed to mean 
a failure of issue living at the death, unless a 
contrary intentipa shall appear by the will. 

A proviso follows saving those cases, where the 
words ** no issue" mean '* no such issue" with 
reference to issue previously described; as in 
Morse v. Lord Ormonde, 1 Russ. 382; and Rad- 
ford V. Radford, 1 Keen. 486. 



Sbcts. 30 & 31. 

When trust estates had arisen upon the con- Contimtance of 
struction which the ju^es gave to the Statute of ^^^ ^^^ Execu- 
Uses, it became a common question, where estates <^'« 
were given to trustees or executors for particular 
specified purposes, bow fiir the statute had ope- 
ration in executing the estate in the persons 
-beneficially enttded, subject to the aceomplish- 
ment of those purposes; and in considering the 
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Sects. 30 & 31. cases which arose upon wills, the intention of the 
Ilarton o. Har- testator was made the rule for governing his 

toD,7T.R.652: -o ^ *i. • * ^' /» <l i *^ 

Chapman v. expressions. But the mtention of testators was 
Blisset, Forrest, not always clearly expressed as to the continu- 
ance of the estate devised to the trustees or ex- 
ecutors, whether he intended the whole legal 
estate to continue in them, or whether only for a 
particular time or purpose; for it might be 
necessary, for the full execution of the trusts, 
that the legal estate should remain in them for a 
limited period only, although the words of limi- 
Bagshaw v. tation imported a fee. And again, a chattel in- 
1 43°**'' ^ ^**' *®'®®^ ^^y might be given in words, but an estai^ 
in fee might be necessary for the execution of 
the trusts : — as a trust to sell or raise money. In 
cases of this kind, the Courts came to consider 
Say and Sele «. "^^^ }^S^ estate to be vested in the trustees as 
i?^^ol ^^' ^^^E ^ ^^® execution of the trusts required it, 
and no longer; that from that time it became 
vested in the persons beneficially entitled. Lord 
6 East, 162. Ellenborougk settled this doctrine in Doe o. 
Simpson, in his judgment upon which case he 

1 Bro. C. C. 75. **Jd* " The cases of Shapland v. Smith and Syl- 

2 Tenn K. 444. tester v. Wilson, appear to establish, that if an 

estate for life be left to trustees and their heirs, 
in trust to pay the profits, or an annuity out of 
them, to another for life, and after the death of 
the annuitant, or person entitled to the profits, 
if the estate be given to, or to the use of, another, 
in such case the trustees take only an estate for 
the life of the cestui que trust or the annuitant, 
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and the remainder over is executed by the sta- Sxcis. 30 & 31. 
tute; and the authorities referred to^ viz. Co. 
Lit. 42 a, and Sir W. Cordell's case, 8 Co. 96, 
establish the proposition, that if an estate be 
devised to executors generally, for payment of 
debts, they will take only a chattel interest ; from 
whence it appears to be a fair inference, that 
where the purposes of a trust can bje answered 
by a less estate than a fee-simple, that a greater 
interest than is sufficient to answer such purpose 
shall not pass to them ; but that the uses in re- 
mainder, limited on such lesser estate so given 
to them, shall be executed by the statute." A 
similar point was argued before the judges of the 3 B. & A. 537. 
King's Bench, in the case of Hawker v. Hawker, 
and decided according to the principles established 
in Doe v. Simpson. [See Sugden on Powers, 
p. 105, 5th edition.] 

' Much practical inconvenience followed upon 
this rule, from the uncertainty in whom the legal 
estate was vested ; for this, depending upon the 
complete execution of the trusts of a will, neces- 
sarily became a matter of doubt after lapse of 
time and change of circumstances. 

The SOih section declares that no devise to 
trustees or executors shall pass a chattel interest, 
unless a definite term of years, or an estate of 
freehold shall be thereby given to them expressly, 
or by implication.' The Slst enacts, that where 
the trust may endure for an uncertain period, 
the trustee shall take the fee-simple, and not an 
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Sect. 30 & 51. estate determinable on the complete execution of 
the trust. 

The effect of these clauses is, that the estate 
of a trustee or executor may be ascertained at the 
time of its creation : it may be immediately knowti 
to be either an entatte in fee simple, or an estate 

For this ques- fcMT life, or for a term of years. They will not 

on P^cfs"^.^^ *^^*^^ ^^ question, whether executors take a fee- 
106. simple under a will, upon trust to sell, or are 

invested mer^y with a pofoer of di^ositioti ; but 
those cases only where it is agi^eed that some 
estate passes to them. Nor wiU they ^[^ct the 
case where lands ark devised to trustees, charged 
with the payment of d^bts, upon trust for a third 
Kenricku. Beau- person; fpr there the trustees donot take the legal 

clerc, 3 Bos. & 

Pull. 175. - estate at ail. 

Sect. 32. 
Kstates Tail It is a rule, that if the devisee dies before the 

shall not lapse, j . ^v j • i . i « « 

6Cru. Di 140 ^®^^^^'> t*^^ devise becomes void: a doetnne 
Lord Langdale*s which pro'bably derived from the rule of the 

Hou^** * f L^^d ^^™^ ^^^ — P^^ ^^^ scriptis sunt m reUeta qui, 
Feb. 23, 1837. vivo testatore, decedunt. But when 'Chere is a 
gift in tail, the testator intends the issue to take, 
if no act be done to bar the entail ; and if the 
person to whom . the gift in tail is made shoidd 
die in the life-time of the testator, leaving issue 
inheritable under the intended enfeail, it is pro- 
bably the intention of the testotor, that su^ 
issue should be substituted as the devisee in tail 
in lieu of the person first named. And this pro- 
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bable intention €f the testatoi' may be predicated Sect. 32. 

with fijreater certainty, where the limitations are As in the case 

» 0' Hodgson V, 
expressed, to one for Hfh, end then to the heirs Ambrose, Doag. 

of his body, which constitutes a gift in taiV to the ^^^' 
first taker, according to the rule in Shelley's 
ease, which is not understood by the generality 
of testators. 

The present section gives effect to this pro- 
bable intention of testators, against the esta« 
blished rule, that a devise in tail should lapse by 
the death of the devisee living the devisor. 

Sect. S3. 

The above rule, as to the lapsing of devises Gifts to Utue 
and bequests by the death of the devisee, living J^,^^ ^thalTnot^ 
the devisor, works an obvious hardship, and ^^P^' 
against the probable wish of the testator, when 
legacies are given to his different children as 
their portions, and some of them marry and die 
in his lifetime, leaving children of their own. It 
is in the highest degree probable, that the tes- 
tator does not intend the portions of such de- 
ceased children to lapse^ by which the children 
of his deceased children will be left destitute. 
This clause, therefore, provides that gifls to 
children or other issue who are dead, leaving 
issue living at the testator's death, shall iiot lapse 
according to that rule. 

c 

Sect. 34. 

It is provided by this section *' that this act Operation of the 

Act. 
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Sect. 54. shall extend to any will made before January 1, 
1888, but that every will re-executed, or repub- 
lished, or revived by any codicil, shall, for the 
purposes of this act, be deemed to have been 
made at the time at which the same shall be so 
re-executed, re-published, or revived/' It is 
observable upon this, that the re-execution or 
revival must be according to the forms pre- 
scribed by this act. The word reptMication 
seems to be surplusage, inasmuch as publication 
is no longer a necessary part of the solemnity of 
making a will. 
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Sect, 
No will of penoD under 21 shall bt valid. • • • . . 7 

ALTERATION, 

Of will, how to be made 21 

APPOINTMENT, 

By will, to be eiecnted like other wills, notwithstand- 

log the solemnities required bj the power • • • • 10 
Will made in exercise of power of, when not rerohed 

by marriage • • 18 

A general gift shall include all property over which 

testator has a general power of 27 

BEQUEST, 

A general, shall include all property over which the 

testator has a general power of appointment . • • • 27 
To childrenor other issue who leave issue living at 
the testator's death shall not lapse 33 

CONSTRUCTION. 

A will shall be construed to speak from the death of 
thetestator • 24 

A general devise of lands shall be construed to include 
copyhold and leasehold as well as freehold lands •• 26 

A general gift shall be construed to include all pro- 
perty over which the testator has a general power 
of appointment • • • • . • . • • • • • • • 27 
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Sect. 

CONSTRUCTION— (continued). 

A devise without any words of limitation shall be 

constraed to pass the fee simple 28 

Of words importing " failure of issue" 29 

Of an indefinite devise to trustees and executors 30, 31 

CONTINGENT INTERESTS 

May be disposed of by will 3 

CONVEYANCE 

Shall not invalidate a prior devise 23 

COPYHOLDS 

May be disposed of by will without surrender and 

before admittance 3 

Fees payable by devisee of 4, 5 

Wills of, to be entered on the Court Rolls . . . . 5 
Shall be included in a general devise of lands . . . . 26 

CREDITOR, 

Attesting, to be admitt^ as witness 16 

CUSTOMARY FREEHOLDS 

May be disposed of by will 3 

Fees payable by devisees of . . • • 4, 5 

Wills of, t» be eotered on the C^un Rolls . « • . 5 

DEVISE 

Not to be rendered inoperative by any subsequent con- 
veyance of act "* 23 

Residuary, shall include estates comprised in lapsed and 

' void devises . • • » • • 25 

General, of lands, shall include copyhold and leasehold, 
as well as freehold lands 26 

General, shall include estates over whieli the testatof 
hfts a general power of appaiDtowiit 27 

To trustees or executors .(except for. a term or pre- 
sentation to ft ChuKh) shaQ BOt pass a chattel in* - 
. tenst .» .: .. 30 

To trustees for uulimiled peiiod, wheie the irast oiay 
Hat beyond the life of a person bencficimlly entiikd 
for life/ to pass the fee > *. 31 
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Sect, 
DE VIS E— (continued). 

Of estate tail, shall not lapse 32 

To children or other issue who leave issue living at the 
testator's death shall not lapse 33 

ESTATES. See " Pur autre Vie." 

Tail, devise of, shall not lapse 32 

EXECUTION 

Of will,formof 9 

in exercise of power of appointment . . . • 10 

by soldiers and mariners 11 

Of alteration made in will 21 

EXECUTOR, 

Attesting, to be admitted a witness 17 

Devise to, shall not pass a chattel interest SO 

FEE SIMPLE 

Shall pass by a devise without any words of limita- 
tation » 28 

FEES AND FINES, 

Payable by devisees of copyhold and customary estates 4, 5 

FEME COVERT, 

Power of disposing by will unaltered 8 

GENERAL 

Devise, operation of, upon copyhold and leasehold 

lands of testator 26 

Gift, operation of, upon property over which the testator 
has a general power of appointment • 27 

Girr 

To attesting witness, void • •• .. 15 

General, shall include property over which the testator 

has a general power of appointment 27 

To children, or other issue, who leave issue living at 

the testator's death, shall not lapse 33 

INCOMPETENCY 

Of attesting witness shall not inTalidate a will • • • * 14 
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Sect. 
ISSUE, 

CoDStniction of words importing a want or failure of 29 
Gift to issue, who shall leare issue living at the tes- 
tator's death, not to lapse 33 

LAPSED 

Devises included in residuary derise 25 

LAPSE. 

Devises of estates tui shall not 32 

Gifts to children, or other issue, who leave issue living 
at the testator's death, shall not 33 

LEASEHOLDS 

Shall be included in a general devise 26 

MARINERS 

May dispose of personal estate as before 11 

MARRIAGE, 

All wills revoked by, except when made under a power 
of appointment • 18 

OBUTERATION 

Made in any will must be executed as a will . . . • 21 

PERSONAL ESTATE, 

Meaning of words .• • • 1 

POWER OF APPOINTMENT, 

Execution of, by will 10 

Ail property over which the testator has a general 
power of appointment, shall be included in a general 
gift .. ,. 27 

PRESUMPTION, 

Will not revoked by .. 19 

PROPERTY. 

What may be disposed of by will 3 

Acquired after the execution of the will <6. 
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Sect, 
PUBLICATION, 

Not requisite .. ^^ 

PUR AUTRE VIE, 

Estate, may be disposed of by will 3 

If undevised, where to go and how chargeable • • . • 6 
Of person dying before 1838, not to be affected by 
this act 3* 

REAL ESTATE, 

Meaning of words I 

RESIDUARY DEVISE, 

Shall include lapsed and void devises 25 

REVOCATION 

By marriage (with one exception^ 18 

Never by presumption . . . . • • • 19 

Formal mode to be followed 20 

REVIVAL 

Of will revoked, what shall constitute 22 

RIGHTS OF ENTRY, 

May be disposed of by will •• •• • 3 

SIGNATURE 

Of will shall be at the end 9 

SOLDIERS 

May dispose of personal estate, as before 1 1 

STATUTES 

Repealed by this act 2 

1 1 G. 4, and 1 W. 4, c. 2, not afiected by this act . . 12 

TRUSTEES, 

No indefinite devise to, shall pass a chattel interest . . 30 
Under unlimited devise, where trust may endure for 
uncertain period, to take the fee • • • 31 

VOID DEVISES, 

Included in residuary devise 25 
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Sect. 
WILL. 

Mcaoi^ofwoid • •• •• 1 

Of costonaij fiwlioldi and oopfhoUs to be entered 

oo the Covrt RoHs 5 

Of penoB vader age iiivefid 7 

Shall be in writimg, and tigmei at the end by die tes- 
tator in the piesenoe of two witnesaei at one time.. 9 
Of loldien aod marineisnkaj be nnncnpatire • . 11 
Not invalid by the incompetency of one atteidng 

witnen 44 

Revoked by mairiage • ' 18 

Not revoked by piesamption of iaiention gramded on 

. an alteration in ciicnnatancca 19 

Formal mode of revoking 20 

Alteration, how to be made 21 

Revival of 22 

Shall be constroed to speak from tiie death of tbe 

tcfUtor .. .. 24 

WITNESSES, 

Every will shall be signed in the presence of two at 

one time 9 

Incompetency of, will not on that accoant invalid • . 14 

Gifts to attesting witnesses void 13 

Creditors attesting lo be admitted as 16 

Ezecntors attesting to be admitted as 17 

WRITING, 

Every will shall bein.* .. .« 9 

Except wills of soldiers and mariners x 11 
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